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war years, its demands articulated by the President’s Committee on 

Civil Rights in 1947, the nationwide drive for civil rights' has at length 
received the ultimate accolade: it has become a key issue in two successive 
presidential campaigns. In that drive, which has three main targets, discrimina- 
tion and segregation, disenfranchisement, and mob lawlessness, it has been in- 
evitable that the choice of weapons should be debated. The issue has often been 
put in terms of law versus education, but this dichotomy is a forced and un- 
natural one; law itself is a form of education and education is the prerequisite 
to an effective use of law. 

Fortunately, the number of those who disparage legislation in the sensitive 
area of group relations is constantly dwindling. More often the questions are 
between federal or state laws and between laws with sanctions and those with- 
out. It seems inevitable that legislation will be increasingly sought in the age- 
old struggle for equality. 

That is not to say that we believe that legislation is the only technique for 
coping with discrimination and bigotry. Undoubtedly, our courts have played 
as significant a role in the last fifteen years as our legislatures, and litigation in 
the courts and before administrative agencies will be increasingly necessary 
to invoke basic constitutional guarantees and to make real the pledge of equality 
in recent statutes. 

{ Members of the New York and United States Supreme Court Bars. Will Maslow is 


Director and Joseph B. Robison, senior staff counsel, of the Commission on Law and Social 
Action of the American Jewish Congress. 

1 By civil rights, we mean those rights commonly denied because of race, color, religion, 
national origin, or ancestry, as distinguished from civil liberties. Within the latter term are 
comprehended the other rights protected by the Constitution and particularly the first ten 
amendments. See Schlesinger, The Vital Center 189 (1949). 
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Apart from law, changes in both patterns of thought and patterns of behavior 
have been achieved in countless other ways. The industrialization and unioniza- 
tion of the South, to cite but one example, promise vast upheavals in tradi- 
tional ways of thinking and acting toward the Negro. The voluntary efforts of 
schools, churches and synagogues, trade unions, and our mass media of enter- 
tainment and instruction are elevating our social norms, lessening stereotype 
thinking, and promoting a social climate in which civil rights laws can flourish. 

Nevertheless, we must look to legislation as the clearest expression of the 
people’s will for equality. As the President’s Commission on Higher Education 
said (in recommending fair educational practices legislation) : 

When assurance of good conduct in other fields of public concern has not been forth- 


coming from citizen groups, the passage of laws to enforce good conduct has been 
the corrective method of a democratic society.* 


Indeed, in some areas only legislation can be effective. The right to vote is 
based on legislation and its deprivation is facilitated by other legislation. One 
may debate whether a poll tax should be outlawed by state or federal action 
but one can hardly rely on appeals to brotherhood to protect suffrage. Similarly, 
every individual is entitled to more substantial protection from lawless mobs 
than exhortations to tolerance.’ 

We should be less than frank, however, if we concealed our conviction that 
the ever increasing interest in civil rights legislation in the last decade is the 
inevitable reaction to the failure of gradualist, laissez faire techniques to change 
deeply embedded behavior patterns. This reaction has been accompanied by a 
growing realization that well conceived and adequately enforced legislation 
works. We do not attempt here to analyze the manner in which law shapes 
group relations, although contemporary sociologists and psychologists have 
thrown much light on that question in recent years. But it seems reasonably 
clear that legislation not only affects patterns of behavior but, by changing the 
situations in which we live, may also change beliefs and attitudes.‘ 

- — Commission on Higher Education, Higher Education for American Democracy 


* For critical accounts of such propaganda efforts, see Rose, The Use of Propaganda to 
Reduce Prejudice, 2 Internat’] J. Opinion and Attitude Research 221 (1948); Lazarsfeld, 
Some Remarks on the Role of the Mass Media in So-called Tolerance Propaganda, 3 J. Social 
Issues, No. 3, at 17 (1947); Flowerman, Mass Propaganda in the War Against Bigotry, 42 J. 
Abn. & Soc. Psychology 429 (1947); Cooper and Jahoda, The Evasion of Propaganda: How 
Prejudiced People Respond to Anti-Prejudice Propaganda, 23 J. Psychology 15 (1947). 


* Recent studies are summarized in Berger, Equality By Statute, Legal Controls Over 
Group Discrimination, c. 5 (1952); Maslow, Prejudice, Discrimination and the Law, 275 
Annals 9 (1951). See also McWilliams, Race Discrimination and the Law, 9 Science and 
Society 1 (1945). For analytical and bibliographical summaries of recent research on the 
nature and treatment of prejudice, see Watson, Action for Unity (1947); Rose, Studies in the 
Reduction of Prejudice, American Council on Race Relations (mimeo., 1947); Williams, The 
Reduction of Intergroup Tensions, A Survey of Research on Problems of Ethnic, Racial and 
Religious Group Relations (1947); U.N. Comm’n on Human Rights, The Main Types and 
Causes of Discrimination 10-25 (E/C N. 4/Sub. 2/40/Rev. 1, 1949); Van Til and Denmark, 
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As we shall show in the following section, legislation was first used as a matter 
of course by opponents of equality to preserve inequality and segregation and 
to buttress and reinforce prejudices that otherwise might have withered away. 
Our earliest civil rights legislation, of the Reconstruction Period, was nothing 
more than an effort to undo the harm done by pre-Civil War legislation and by 
Black Codes enacted in the southern states immediately after the Civil War. 
Even today, legislation to preserve racial apartheid occupies greater space in 
the nation’s statute books than the small number of laws which the civil rights 
forces have succeeded in enacting. To understand the struggle of the last fifty 
years for equality by law, it is necessary to know the context in which it began. 

In the remaining sections, we shall discuss specific areas of legislation and 
legislative problems. Since our concern here is legislation, we shall discuss 
court decisions only as they have affected or shaped the legislative battle. 
Similarly, we can discuss the thorny problem of enforcement only insofar as 
it affects a determination of appropriate legislative goals or the choice of com- 
peting legislative techniques. 


II. THe BAckGROUND 


From the earliest days of our history, inequality of the races before the law 
was taken for granted. Congress itself provided in 1790 that only a “free white 
person’”’ could be naturalized.’ Absent the equalitarian provisions of the Four- 
teenth Amendment, there was no restraint on frankly discriminatory legisla- 
tion by the states. Inferior status, of course, was inherent for those Negroes who 
were held in legally recognized slavery. The “‘free’’ Negroes, of whom there was 
a great number in all parts of the country, could be and were subjected to all 
sorts of measures limiting their civil rights.* Their position was epitomized in 
the famous Supreme Court dictum that the descendants of Negroes brought to 
this country as slaves were not citizens and that, when the Constitution was 
adopted, they were viewed as having “no rights which the white man was bound 
to respect.’”” 

Prior to the Civil War, therefore, laws discriminating against Negroes were 
widespread in both the North and South. Their entry into many states was pro- 
hibited or limited; restrictions were placed on their right to work, to buy and 
sell liquor, and to bear arms; they were excluded from juries and their testi- 
mony was inadmissible against whites. Several northern states operated segre- 
gated public schools and some southern states flatly prohibited the education 





Intercultural Education, Rev. of Educ. Research 277-80 (October, 1950); Allport, The Resolu- 


tion of Group Tensions, A Critical Appraisal of Methods (Nat’! Conf. of Christians and Jews, 
1952). 


* 1 Stat. 103 (1790). 


* Of the 757,181 Negroes in the country in 1790, 59,557 were free, as were 448,070 of the 


‘eran Negroes in 1860. U.S. Census Bureau, Negro Population in the United States 1790- 
1915 (1918). 


’ Dred Scott v. Sandford, 19 How. (U.S.) 393, 407 (1857). 


366 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


of Negroes. Perhaps most important, a majority of the states limited the suffrage 
to white persons.* In sum, “the free Negro constituted a distinct class between 
the slave and the master, his condition being more nearly that of a slave.’ 
Thus, when the Civil War resulted in the reconsideration and alteration of re- 
lations between the races, it was plain that resort to the legislative process was 
necessary. 


Emancipation and the Black Codes 


The first step to be taken was to free the slaves. It is by no means clear that 
emancipation was favored by majority sentiment in the North at the time of 
Lincoln’s election or the assault on Fort Sumter. By 1862, however, the dynam- 
ics of war had made some such action inevitable. In April 1862, Congress began 
the process in the nation’s capital, declaring in language foreshadowing the 
Thirteenth Amendment that “neither slavery nor involuntary servitude, except 
for crime . . . shall hereafter exist” in the District of Columbia.’ Lincoln’s 
Emancipation Proclamation was issued on September 22, 1862, and proclaimed 
to be in effect January 1, 1863." It applied, however, only to those states and 
parts of states in rebellion. Finally, on February 1, 1865, Congress adopted and 
submitted to the states the Thirteenth Amendment which declared simply that 
slavery should not exist in the United States and gave Congress power to en- 
force that prohibition. Ratification of this amendment was completed Decem- 
ber 18, 1865. 


Although chattel slavery was thus outlawed, efforts nevertheless continued 
in the South to keep the Negro in subjection. The discriminatory legislation of 
the pre-Civil War period remained on the statute books. It was supplemented 
by laws enacted in the South between 1865 and 1867, the so-called Black Codes, 


* A complete compilation and digest of these laws, as of 1862, may be found in 2 Hurd, 
The Law of Freedom and Bondage in the United States 1-218 (1862). See also Stephenson, 
Race Distinctions in American Law 36-38 (1910). Prior to the Civil War only five states, 
Maine, New Hampshire, Vermont, Massachusetts, and Rhode Island, allowed Negro rights 
of suffrage equal to those of whites. 


* Stephenson, op. cit. supra note 8, at 38. A particularly transparent use of the legislative 
process to control the relationship between the races may be seen in a Louisiana statute that 
provided: ‘‘Free persons of color ought never to insult or strike white people, nor presume to 
conceive themselves equal to the whites; but on the contrary they ought to yield to them on 
every occasion, and never speak or answer them but with respect, under the penalty of im- 
prisonment according to the nature of the offense.’’ 2 Hurd, op. cit. supra note 8, at 157. 

1° 12 Stat. 376 (1862). Limited provision was made for reimbursing slave owners who had 
not committed any action of rebellion. In the same year, Congress provided for the establish- 
ment of schools for Negroes, 12 Stat. 394, 402 (1862), a step which, it has been argued, implied 
approval of the practice of racial segregation. Carr v. Corning, 182 F. 2d 14, 17-18 (App. D.C., 
1950). It has not been shown, however, that in providing this schooling Congress considered 
the question of segregation itself. The following year, Congress granted a franchise to a rail- 
road on the condition that ‘‘no persons shall be excluded from the cars on account of color.’’ 
12 Stat. 805 (1863). The Supreme Court later held that this provision prohibited segregation. 
Railroad Co. v. Brown, 17 Wall. (U.S.) 445 (1873). 


4 12 Stat. 1267-69 (1862), also in 6 Messages and Papers of the Presidents 96-98, 157-59 
(1897). 
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designed to deny as completely as possible the reality of freedom for the liber- 
ated race. 

The Black Codes included laws prohibiting entry into the state of free Ne- 
groes, forbidding Negroes to own saloons or distilleries, and barring them from 
keeping taverns or more generally from any art, trade or business except that 
of “husbandry,” without obtaining a special license. There were laws forbidding 
Negroes to rent or lease land except in towns and cities and special provisions 
affecting Negroes in the laws concerning apprentices, vagrants and paupers. 
Elaborate statutes were adopted governing contracts for labor of Negroes and 
subjecting those who failed to adhere to the terms of such contracts to severe 
penalties.” 


The First Federal Civil Rights Act . 

It was too soon after the Civil War, however, for the North to allow the ver- 
dict of that conflict to be so easily reversed. Cu April 9, 1866, Congress passed 
over President Johnson’s veto the first of several civil rights statutes.'* Although 
these statutes have been widely described as both vindictive and ineffective," it 
is plain that they were designed to meet a pressing problem. 

The 1866 act extended citizenship to all persons born in the United States, 
without regard to color, and assured to all persons the same rights as those held 
by white citizens, to make contracts, to hold and enjoy property and to enjoy 
the equal benefit of all laws. It declared that all citizens should be subject to 
like punishments. A denial of any of the described rights was made a crime. 
The federal courts were given jurisdiction of suits based on violations of the 
act and federal officials were empowered to enforce its terms. The President 
was even authorized to use the nation’s military force to enforce compliance 
with the law. 

The dispute between President Johnson and Congress over this and subse- 
quent civil rights legislation is familiar to every high school student. That dis- 
pute was not a mere disagreement over the best means of attaining a commonly 
desired end. President Johnson simply did not believe in equality for the freed 
slave. His veto message made this plain.” 

# Stephenson, op. cit. supra note 8, at 40-63. 


13 14 Stat. 27 (1866). The full text of the various Reconstruction civil rights laws appears in 
Carr, Federal Protection of Civil Rights: Quest For a Sword, App. I (1947). 

4 This view has found its way into recent Supreme Court opinions construing those pro- 
visions of the Reconstruction legislation that survive today. Collins v. Hardyman, 341 U.S. 
651, 656-57 (1951); dissenting opinion of three Justices in Screws v. United States, 325 U.S. 
91, 140 (1945). Compare the 1873 view of the Court expressed in the Slaughter-House Cases, 
16 Wall. (U.S.) 36, 70 (1873), where, after noting that the rebel states had “imposed upon the 
colored race onerous disabilities and burdens,”’ it found that they had “forced upon’’ federal 
government officials ‘‘the conviction that something more [than the Thirteenth Amendment] 
was necessary in the way of constitutional protection to the unfortunate race who had suffered 
so much. They accordingly passed through Congress the proposition for the Fourteenth 
Amendment.”’ 

16 Messages and Papers of the Presidents, op. cit. supra note 11, at 405-13. Johnson said in 
the message that he did not believe that the newly freed slaves were entitled ‘‘to all the-privi- 
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By passing the bill over President Johnson’s veto, Congress insisted on its 
plan to promote actual equality. It is difficult to find vindictiveness in that atti- 
tude. A recent student of the period has said of this and the subsequent civil 
rights statutes: 

The civil rights statutes enacted by Congress in the decade after the close of the 
Civil War may not have been motivated entirely by the highest ideals. Moreover, as 
a consistent, comprehensive program of legislation, they left much to be desired. None- 
theless, these acts represent the most substantial attempt in our history up to 1939 to 
use the power of the national government to safeguard fundamental rights." 

Even the Beards, who tend to adopt the traditional condemnation of the Re- 
construction Period, concede: 

Indeed some action of this nature was rendered imperative by events. Soon after 
slavery was legally abolished the former masters, working through State legislatures, 
restored a kind of servitude by means of apprentice, vagrancy and poor laws. This 
strategical movement the radical Republicans in Congress answered by passing the 
Civil Rights Bill of 1866 designed to insure American citizenship and the legal rights 
to all freedmen.”” 


The Fourteenth and Fifteenth Amendments 


Doubtful of the constitutionality of the act just passed and desiring in any 
event to embed it in the Constitution, Congress, on June 16, 1866, adopted and 
submitted to the states the Fourteenth Amendment which was ratified on 
July 21, 1868. The familiar provisions of its first section guaranteed citizenship 
to all persons born or naturalized in the United States (thus abrogating the 
Dred Scott decision) and declared that no state might abridge the privileges or 
immunities of United States citizens, deprive any person of life, liberty or prop- 
erty without due process of law or deny to any person the equal protection of 
the laws. The fifth section gave Congress the power to enact implementing 
legislation.'* 

Within a year after ratification of the Fourteenth Amendment, Congress 
found it necessary to act against an additional abuse. Equality for the freedmen 
could not become a reality as long as they were excluded from participating in 
their government. As early as 1867, Congress had made the re-establishment of 
governments in rebel states conditional on the adoption of new constitutions 


leges and immunities of citizens of the United States.’’ He objected to the grant of “‘perfect 
equality of the white and colored races”’ and to the fact that, under the bill, no state could 
ever “‘exercise any power of discrimination between the different races.’? He warned that if 
Congress could grant civil rights to the Negro, it might also repeal ‘‘all State laws discriminat- 
ing between the two races on the subjects of suffrage and office.’’ He urged that labor, repre- 
sented by the former slaves, and capital, represented by the former masters, should be left 
to work out their own adjustment. 

6 Carr, op. cit. supra note 13, at 40-41. 

17 Beard and Beard, 2 The Rise of American Civilization 117 (rev. ed., 1936). For a Negro 
view of the Reconstruction Period, see Du Bois, Black Reconstruction (1935). 

An exhaustive study of the development of the concepts embodied in the Fourteenth 
Amendment appears in Graham, The Early Anti-Slavery Backgrounds of the Fourteenth 
Amendment, [1950] Wis. L. Rev. 479, 610. 
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prepared by delegates elected by citizens “of whatever race, color, or previous 
condition.’”* On February 26, 1869, it adopted and submitted to the states the 
Fifteenth Amendment which provided, quite simply, that the right to vote 
should not be denied to anyone on the ground of “race, color or previous con- 
dition of servitude” (the only reference in the Constitution to race or color). 
The amendment was ratified on March 30, 1870. 


Legislative Implementation of the Amendments 

Under each of the Amendments, Congress found it necessary to enact imple- 
menting legislation. To guard against a return to slavery in new guises, despite 
the Thirteenth Amendment, it passed two acts in 1867, one “to prevent and 
punish kidnapping”’ and the other “to abolish and forever prohibit the system 
of peonage.” Both are still law.”! 

The Enforcement Act of May 31, 1870 (amended on February 28, 1871) was 
a comprehensive statute designed to bring the full force of the federal govern- 
ment to bear against any effort to flout or circumvent the Fourteenth and Fif- 
teenth Amendments.” It provided both civil and criminal sanctions for inter- 
ference with the right to vote because of race or color, as well as for fraud and 
other malpractices in federal elections.** Other sections repeated provisions of 
the 1866 Civil Rights Act and made it a felony for two or more persons to con- 
spire to interfere with the free exercise by any citizen of any right guaranteed 
by the Constitution or laws of the United States. 

By 1871 it had become clear that further action was required against the Ku 
Klux Klan. The outrages of that organization led President Grant to recom- 
mend to Congress more comprehensive legislation and on April 20, 1871, the 
Anti-Ku Klux Klan Act became law.* This act forbade conspiracies to obstruct 
justice, to interfere with elections or to deny any person equal privileges and 


19 14 Stat. 428 (1867). 


It is ironic that efforts to enfranchise Negroes in the northern states during and im- 
mediately after the war were defeated in one state after another. Only the adoption of the 
Fourteenth and Fifteenth Amendments compelled the northern states to change their rules on 
suffrage. As Myrdal puts it: ‘‘If the North had not been so bent upon reforming the South it 
is doubtful whether and when some of the Northern states would have reformed themselves.’’ 
Myrdal, An American Dilemma 438-39 (1944). 

™ 14 Stat. 50 (1866), 18 U.S.C.A. § 1583 (1950); 14 Stat. 546 (1867), 8 U.S.C.A. § 56 (1942). 
See Brodie, The Federally-Secured Right To Be Free From Bondage, 40 Geo. L.J. 367 (1952). 

# 16 Stat. 140 (1870), amended, 16 Stat. 433 (1871). 

%* The Act was applicable to every type of election, including even school districts, and 
covered registration, voting, counting of ballots and certification. It authorized an increase in 
the number of United States Commissioners to expedite prosecutions and allowed them to call 
upon the militia or the armed forces of the United States to perform their duties. It forbade 
interference with peace officers and the harboring or concealing of offenders. Finally, it enabled 
defeated candidates for certain offices to bring suit in the federal courts when their defeat was 
caused by a denial of suffrage to Negroes. 

% Message of March 23, 1871, 44 Cong. Globe 244 (1871). A Joint Congressional Committee 
of Inquiry had also investigated conditions in the South. See Sen. Rep. No. 41, 42d Cong. ist 
Sess. (1871). 

%6 17 Stat. 13 (1871). 
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immunities. It empowered the President to call out the militia or the armed 
forces whenever such conspiracies deprived “any portion or class of the people”’ 
of their rights. Most striking was a provision making conspiracies between 
state authorities and Klan mobs “a rebellion against the Government of the 
United States.” 

The seventh and last civil rights act became law on March 1, 1875.” Enter- 
ing an entirely new field, Congress here prohibited discrimination on the ground 
of race or color in “inns, public conveyances on land or water, theaters, and 
other places of amusement.’” Such discrimination was made a misdemeanor 
and injured parties were allowed to sue for damages in the federal courts. A 
further provision prohibited discrimination because of race or color in the 
selection of juries. 


Nullification of the Civil Righis Laws 

The civil rights laws did not succeed in obtaining actual as well as legal 
equality for the freedmen. For a brief period vigorous enforcement was at- 
tempted in the hope that the Ku Klux Klan and its allies could be defeated in 
their uncompromising effort to nullify the new amendments.” A study of the 
administration of the laws shows that 7,372 criminal prosecutions were brought 
under the civil rights laws between 1870 and 1897, of which 5,172 were in the 
South. About twenty percent of the prosecutions resulted in convictions.”* In 
the end, however, the Klan forces won. ‘““The very extent of the litigation under 
the Enforcement Acts soon overtaxed the capacity of the twenty-four district 
courts in the South.’’*° At the same time, other factors were at work to deprive 
the civil rights laws of the public support without which they could not be 
effective. 

The disputed presidential election of 1876, from which Hayes emerged the 
victor over Tilden only two days before the inaugural deadline in 1877, was 
settled by a deal among elements in the two rival camps. The racial problem 
was not the only issue which figured in that understanding, but there was little 


18 Stat. 335 (1875). 


7 Discrimination in such places of public accommodation had already been prohibited in 
the District of Columbia. See note 220 infra. 


** Guy B. Johnson, a southern scholar, has described the Reconstruction Period as “‘in a 
sense a prolonged race riot’’ in which the Ku Klux Klan and a dozen similar organizations 
“flogged, intimidated, maimed, hanged, murdered,”’ the purpose being ‘‘the restoration of 
absolute white supremacy.’’ Johnson, Patterns of Race Conflict, in Thompson, Race Relations 
and the Race Problem 137-38 (1939). 


** Davis, The Federal Enforcement Acts, Studies in Southern History and Politics 223-26 
(1914); Berger, op. cit. supra note 4, at 9. There were 314 criminal prosecutions in 1871, 856 in 
1872, 1,304 in 1873, 966 in 1874, and 234 in 1875. In the South, the figures were 263 in 1871, 
832 in 1872, 1,271 in 1873, 954 in 1874, 221 in 1875, and 25 in 1878. The cases caused a marked 
increase in the cost of maintaining the federal courts in the South. Ibid. See also Cummings 
and McFarland, Federal Justice 234-49 (1937). 


* Davis, op. cit. supra note 29, at 225. 
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question at the time that it played a prominent part.“' The compromise meant 
not only the withdrawal of federal troops from the southern states where they 
still remained but the end of the Reconstruction effort itself. It was plain that 
the North had abandoned the fight and turned its attention to other matters.** 

While the wave of northern sentiment for equality was receding and perhaps 
because of that recession, the Supreme Court was issuing a series of decisions 
which, in effect, incorporated into law the victory of white supremacy. The de- 
cisions limiting the scope of the Reconstruction amendments and invalidating 
much of the legislation enacted to implement them have been searchingly ana- 
lyzed.* It will be sufficient here to discuss briefly the chief principles laid down 
and the way they affected the civil rights laws. 

First, the Court held that the Thirteenth Amendment abolished only the 
legal institution of chattel slavery and gave Congress no broad powers to legis- 
late against what it might regard as the badges of slavery.™ It thereby rejected 
the theory, held by the sponsors of the 1866 Civil Rights Act, that the Thir- 
teenth Amendment alone justified congressional action to insure equality. 

Second, the Court held that the guaranty in the Fourteenth Amendment 
against infringement of the privileges and immunities of the United States citi- 
zens created no new federal rights. The right to be protected in person and 
property against the misconduct of private individuals was viewed as a purely 
state right which had acquired no new dignity or sanction by adoption of the 
Fourteenth Amendment.* 


® For a brilliant account of the economic factors that led to the resolution of the Hayes- 
Tilden conflict and the reconciliation of the North and South, see Woodward, Reunion and 
Reaction: The Compromise of 1877 and the End of Reconstruction (1951). 


*® See Dunning, Reconstruction, Political and Economic, 1865-1877, 338-41 (1907): “‘To 
the reflecting spirit of the North the whole dispute confirmed the conviction, which had been 
created by the panic of 1873 and the maladministration and corruption later revealed, that 
other problems than those of the South were in pressing need of solution. Though the Wormley 
agreement was not generally known when Hayes was inaugurated, the substance of it was in the 
thoughts of many men. Generalized, this famous bargain meant: Let the reforming Repub- 
licans direct the national government and the southern whites may rule the Negroes. Such 
were the terms on which the new administration took up its task. They precisely and con- 
sciously reversed the principles of reconstruction as followed under Grant, and hence they 
ended an era.’’ See also Buck, The Road to Reunion, 1865-1900 (1937). 


33 Myrdal, op. cit. supra note 20, at 226. 


%4See, in addition to the authorities on specific phases referred to below, Emerson and 
Haber, Political and Civil Rights in the United States 12-86 (1952); Carr, op. cit. supra note 
13, at 35-84; Konvitz, The Constitution and Civil Rights 8-28 (1947); Boudin, Government 
by Judiciary 53-151 (1932); Gressman, The Unhappy History of Civil Rights Legislation, 
50 Mich. L. Rev. 1323 (1952); Watt and Orlikoff, The Coming Vindication of Mr. Justice 
Harlan, 44 Ill. L. Rev. 13 (1949); Waite, The Negro in the Supreme Court, 30 Minn. L. Rev. 
219 (1946). 

+ Slaughter-House Cases, 16 Wall. (U.S.) 36 (1873); Civil Rights Cases, 109 U.S. 3 (1883); 
Hodges v. United States, 203 U.S. 1 (1906). 


* Slaughter-House Cases, 16 Wall. (U.S.) 36 (1873); United States v. Cruikshank, 92 U.S. 
542 (1876). 





372 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


Third, the Court held that the Fourteenth and Fifteenth Amendments pro- 
tected persons only from acts of the states and their agencies. They did not 
reach the acts of private individuals.*” This holding undermined the prohibition 
of discrimination in places of public accommodation in the 1875 Civil Rights 
Act and all those provisions of the various acts condemning mob action and 
private interference with the right to vote. 

Finally, the Court combined these principles with an extremely narrow atti- 
tude toward severability to invalidate whole sections of the statutes. In cases 
where the misconduct charged was within the scope of even the Court’s narrow 
view of congressional power, indictments were dismissed on the ground that 
the statute was invalid because it also condemned conduct which Congress could 
not regulate.** 

The Democratic Congress of 1877 voted to repeal most of the Reconstruction 
civil rights legislation, but the repealer was vetoed by President Hayes.** In 
1890, with the Republicans back in power, there was a renewed effort to protect 
Negro suffrage. Aroused by continued reports of Negro disfranchisement, the 
Republicans, under the leadership of Henry Cabot Lodge, introduced a federal 
elections bill which was passed by the House. In the Senate, however, the 
Southerners dubbed the measure the “Force Bill” and conducted a filibuster 
against it for thirty-three days. In the end, this last flicker of the flame of resist- 
ance to the South’s intransigence died and the bill was defeated.” 

When the Democrats came back in the second Cleveland administration, 


they repealed most of the laws affecting elections and in 1909, during Taft’s 
administration, the evisceration was completed.“ The provisions of the Civil 
Rights Acts that survive today fail to cover even the limited area which the 
Supreme Court left open to congressional action. 


#7 Civil Rights Cases, 109 U.S. 3 (1883); Hodges v. United States, 203 U.S. 1 (1906); 
Hale, Rights Under the Fourteenth and Fifteenth Amendments Against Injuries Inflicted by 
Private Individuals, 6 Lawyers Guild Rev. 627 (1946); Barnett, What Is “‘State’’ Action Under 
The Fourteenth, Fifteenth, and Nineteenth Amendments of The Constitution?, 24 Ore. L. Rev. 
227 (1945). 

% James v. Bowman, 190 U.S. 127 (1903); Baldwin v. Franks, 120 U.S. 678 (1887); 
United States v. Reese, 92 U.S. 214 (1876). For example, in the Reese case, the Court dis- 
missed the indictment of two Kentucky election inspectors charged with refusing to allow 
Negro citizens to vote in a municipal election. It held that the applicable provisions of the 
1870 Act were not limited to wrongful discrimination because of race and so were beyond the 
powers of Congress, although the offense charged was one that could be forbidden by the 
federal government. The Court refused to limit the sections to discrimination because of 
race, although such limitations were contained in other provisions of the Act. 

* Carr, op. cit. supra note 13, at 46. 

Burdette, Filibustering in the Senate 52-57 (1940). 

“ Carr, op. cit. supra note 13, at 46. 

® The surviving provisions of the Civil Rights Acts are: 8 U.S.C.A. §§ 31-32, 41-56 (1942); 
18 U.S.C.A. §§ 241-42, 372, 592-94, 1581, 1583 (1950), 50 U.S.C.A. §§ 203-4 (1946). The 
text of these provisions is given in Carr, op. cit. supra note 13, at 252-68. An analysis of the 
more important provisions and the decisions interpreting them appears in Emerson and 
Haber, op. cit. supra note 34, at 70-77. The provisions apply both penal and civil remedies. 
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Having been given a free hand to “rule the Negroes,’ the South settled 
down to the job with thoroughness, making full use of the legislative powers of 
the states. Various devices were used to limit the franchise to whites and an 
elaborate code of conduct was established by law to maintain segregation of the 
races.** The Negroes were gradually forced out of the skilled trades they had 
learned as slaves. Finally, the crude weapon of violence which had proved so 
effective during the Reconstruction period was kept in reserve at all times. 

The history of the twentieth-century effort to restore equality by statute is 
largely one of undoing earlier setbacks. We shall discuss it in the following 
pages under the major headings of the right to vote, security of the person, 
segregation, fair employment legislation, the filibuster, and other state laws. 


III. THe Ricut To Vote 


When the South was left to its own devices in 1877, its first task was to dis- 
franchise the Negro. The violence and intimidation of the Ku Klux Klan were 
no longer necessary; it was “easier to buy, steal, or fail to count the Negro 
vote.’’“* A series of statutory disfranchising devices was enacted during the next 
two decades. But these devices proved insufficient in the 1890’s when rival 
white factions solicited the Negro’s support.’ White solidarity was im- 
periled by the rise of the Populist movement, when both Populists and Bour- 
bons competed for the Negro vote. Each side, in the states in which it was 
dominant, sought to prevent the Negro from aiding its rival.* Ultimately, a 
new series of state constitutional amendments were adopted which held Negro 
voting down to a point at which it presented no danger. 

Various contrivances were utilized. The Mississippi Constitution of 1890 im- 
posed a cumulative poll tax and a requirement that every voter read or under- 
stand any section of the Constitution, it being tacitly understood that the sec- 
ond of these requirements would be enforced only against Negroes. The South 
Carolina Constitution of 1895 imposed a literacy test or the payment of taxes 
on $300 of property. The Louisiana Constitution of 1898 enacted the so-called 
“grandfather’s clause’ literacy test, which exempted the grandchildren of 
those entitled to vote before 1867.‘ 


48 See note 32 supra. 


44 Many of the laws affecting Negroes enacted up to 1918 are digested in Johnson, The 
Development of State Legislation Concerning the Free Negro (1918). 


48 Weaver, Negro Labor, A National Problem 3-6 (1946). 
4* Myrdal, op. cit. supra note 20, at 450. 


47 Lewinson, Race, Class and Party, A Story of Negro Suffrage and White Politics in the 
South 61 (1932). 
“8 Key, Southern Politics in State and Nation 548-50 (1949). 


For other state constitutional provisions enacted during this period see Key, op. cit. 
supra note 48, at 539; McGovney, The American Suffrage Medley 60, 119-40 (1949) ; Stephen- 
son, op. cit. supra note 8, at 294-96, 305-10. 
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The White Primary 

The most effective scheme was the “white primary.” The disappearance of 
the Republican party, which claimed the allegiance of the Negro voters, re- 
sulted in a one-party system, in which the general election became a formality 
and the struggle for power shifted to the primary. It then became a simple mat- 
ter to adopt party regulations expressly barring Negroes from the primary. 
Thus a fool-proof method came into being in the eleven states of the deep South 
to disfranchise the Negro, without at the same time keeping some whites from 
the ballot.” It was viewed as constitutional because the racial barrier was not 
imposed by the state but by the party, a private organization. 

Unable to turn to Congress for help, the Negro and his northern friends began 
to organize defensive associations and to invoke the Constitution in his struggle 
for the ballot.’ The National Association for the Advancement of Colored 
People, organized in 1909, almost as its first order of business challenged the 
notorious grandfather’s clause in the Oklahoma Constitution of 1910." The 
Supreme Court struck down this transparent subterfuge, as a violation of the 
Fifteenth Amendment. 

The NAACP then began a fight in the courts against the Texas white pri- 
mary which lasted twenty-five years and was not to be won until the issue came 
before the Supreme Court on four separate occasions. In 1927, the Supreme 
Court struck down a Texas statute that expressly barred Negroes from the 
Democratic primary in that state." When Texas amended its law to empower 
the party executive committee to determine eligibility, the Court condemned 
the committee’s exclusion of Negroes on the ground that the committee derived 
its power from the state. However, a second effort at evasion, in which the 
exclusion of Negroes was effected by the party convention without the aid of 
any state legislation, was at first upheld.” In 1944, however, the Court reversed 
itself and held broadly that the Democratic party primary was so integral a 


% Myrdal, op. cit. supra note 20, at 1,072. 

1 For an account of some of the early litigation, see Mangum, The Legal Status of the 
Negro 411-22 (1940). 

82 White, A Man Called White 85 (1948). 

58 Guinn v. United States, 238 U.S. 347 (1915). This was a criminal proceeding brought under 
what is now Section 241 of the Federal Criminal Code, 62 Stat. 696 (1948), 18 U.S.C.A. § 241 
(1950), derived from the Enforcement Act of 1870. Oklahoma thereupon amended its consti- 
tution to require new voters to qualify within twelve days, a period deliberately made brief to 
disfranchise those who would have benefited by the Guinn case. This second device was like- 
wise challenged in the Supreme Court by the NAACP and there stricken down, but not until 
1939, twenty-four years after the first victory. Lane v. Wilson, 307 U.S. 268 (1939). At one 
time, grandfather’s clauses existed in seven states. 

$4 Nixon v. Herndon, 273 U.S. 536 (1927). The statute was invalidated on the ground that 
it was a ‘‘direct and obvious infringement’’ of the equal protection clause of the Fourteenth 
Amendment. The issue of its validity under the Fifteenth Amendment was not reached. 

68 Nixon v. Condon, 286 U.S. 73 (1932). 

** Grovey v. Townsend, 295 U.S. 45 (1935), a unanimous decision by a court which in- 
cluded Brandeis, Stone, and Cardozo. 





1953] CIVIL RIGHTS LEGISLATION 375 


part of the Texas election machinery that Negroes could not be excluded with- 
out violating the Fifteenth Amendment.*’ 

The reaction of the South to this white primary decision was mixed, de- 
pendent largely upon the percentage of Negroes in each state and the conse- 
quent “politics of color.’”’** There was no resistance to the decision in North 
Carolina, Tennessee, Texas, and Virginia.®® In the remaining southern states, 
however, new statutory devices were utilized. 

South Carolina, where Negroes were 42.9 per cent of the population in 1940 
(exceeded only by Mississippi’s 49.2 per cent), tried repealing all its statutes 
affecting primaries, but this maneuver was held ineffective by the lower federal 
courts. Finally, in 1950 the state adopted a new electoral law establishing 
literacy qualifications." As noted below,™ statutes of this nature are designed 
to facilitate discrimination by local registrars. 

In Alabama, the first device used was the so-called Boswell Amendment to 
the state constitution. It required voters to be of “good character” and to 
“understand and explain” any article of the United States Constitution. This 
was condemned as conferring uncontrolled and arbitrary powers on state regis- 
tration officials.** Thereafter, a second constitutional amendment was proposed 
to achieve the same end by giving county registrars more narrowly defined 
powers to determine the fitness of prospective voters. Passed in a 1951 referen- 
dum by a close margin, it has so far not been subjected to judicial scrutiny.“ 

57 Smith v. Allwright, 321 U.S. 649 (1944). These decisions have been analyzed in Carr, op 
cit. supra note 13, at 94-97. See also Mangum, op. cit. supra note 51, at 410-24; Cushman, 
The Texas ‘White Primary’’ Case, Smith v. Allwright, 30 Cornell L.Q. 66 (1944). 

58 Cf. Moon, Balance of Power: The Negro Vote 174-96 (1949). 

5® Weeks, The White Primary: 1944-1948, 42 Am. Pol. Sci. Rev. 500 (1948); Key, op. cit. 
supra note 48, at 625-43. In Texas, where Negroes then constituted only 14% of the popula- 
tion, ‘‘the surprising fact seems to be that there have been no serious organized efforts to cir- 
cumvent the Supreme Court, and Negro voting appears to be on its way toward full accept- 
ance.’’ Strong, The Rise of Negro Voting in Texas, 42 Am. Pol. Sci. Rev. 510, at 512 (1948). 
Strong attributed this result in part to a bitter factional struggle inside the state Democratic 


party, as a result of which each side distrusted the other too much to risk removing all legal 
controls over the conduct of the primaries. 


® After the statutes were repealed, the party nevertheless retained its color bar. This bar 
was held ineffective in Rice v. Elmore, 165 F. 2d 387 (C.A. 4th, 1947). The party then adopted 
a new set of rules discriminating against Negroes and requiring all voters to take a loyalty oath 
worded in a manner which, it was hoped, Negroes could not accept. These new devices were 
condemned in Baskin v. Brown, 174 F. 2d 391 (C.A. 4th, 1949). The District Court opinions 
in both cases were written by Judge J. Waties Waring who ultimately ended the litigation by 
threatening contempt proceedings and jail sentences if further evasions were attempted. 

® Acts of S.C. (1950) No. 858, § 3-B. 

® See Exira-legal Restraints, infra. 


* Davis v. Schnell, 81 F. Supp. 872 (D.C. Ala., 1949), aff’d, per curiam, 336 U.S. 933 
(1949). See Validity of Electoral Qualifications Under 14th and 15th Amendments, 49 Col. L. 
Rev. 1144 (1949). 


* Ala. Code (Cum. Supp., 1951) Const. Amend. 91; American Jewish Congress and 
NAACP, Civil Rights in the United States in 1951: A Balance Sheet of Group Relations 
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Georgia attempted the herculean task of requiring all voters to register 
anew and to answer at least ten questions out of a series of thirty listed in the 
statute along with the approved answer. This law survived challenge in the 
courts. 

The Poll Tax 


Soon after the white primary litigation began, the fight for the ballot was 
broadened by an attack on the poll tax. The poll or per capita tax, originally 
imposed in colonial times, had been giving way slowly to more advanced forms 
of taxation.** When the southern states looked about, however, toward the 
turn of the century for legal devices to curb Negro voting, the imposition of the 
poll tax as a qualification for voting seemed a find. The tax might also prevent 
or discourage suffrage by poor whites, but that served only to enhance its at- 
tractiveness to its sponsors. That the tax was not designed as a revenue measure 
is indicated by the following accompanying features of the state poll tax laws: 


1. Payment of the poll tax by others was made a crime. 

2. Payment was required from six to ten months in advance of voting, when 
election interest was at its lowest point. 

3. No special efforts were made in the states to collect the taxes; indeed the 
Alabama Constitution specifically forbade the use of any legal process to 
compel payment of the tax. 


When the tax was in addition made cumulative (Mississippi, two years; Vir- 
ginia, three years; and Alabama, twenty-four years) its effectiveness as a vote- 
reducing stratagem was enhanced considerably.” 

In 1939 when Representative Lee Geyer of California, at the request of the 
Southern Conference for Human Welfare, introduced the first federal bill to 
abolish the poll tax as a prerequisite for the election of Senators or Representa- 
tives,® eight southern states still imposed such a tax.® The anti-poll tax agita- 
tion gained momentum with the organization of a National Committee To 


18-19. (This series of annual reports is hereinafter cited as ‘‘Balance Sheet,’’ followed by the 
appropriate year.) 

* Franklin v. Harper, 205 Ga. 779, 55 S.E. 2d 221 (1949). Ga. Code Ann. (1936) § 34-101, 
(Cum. Supp., 1951), § 34-152. 

* McGovney, op. cit. supra note 49, at 113-20. 

® Key, op. cit. supra note 48, at 589-98. 

* A 1937 court test of the constitutionality of the poll tax by a white man had been un- 
successful. Breedlove v. Suttles, 302 U.S. 277 (1937). See also Pirtle v. Brown, 118 F. 2d 218 


(C.A. 6th, 1941); Butler v. Thompson, 97 F. Supp. 17 (D.C. Va., 1951), aff’d, per curiam, 341 
U.S. 937 (1951). 


® Alabama, Arkansas, Georgia, Mississippi, South Carolina, Tennessee, Texas, and Vir- 
ginia. North Carolina abolished the tax in 1920, Louisiana in 1934, and Florida in 1937. 
McGovney, op. cit. supra note 49, at 142. Since then Georgia (1945), South Carolina (1951), 
and Tennessee (1951) have either repealed their poll tax laws or deprived them of all effective- 
ness. For the dates of original enactment, see ibid., at 110. For the present voting rules in 
each state, see Council of State Governments, Book of the States 96-102 (1952-53). 
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Abolish The Poll Tax. In 1942, the Geyer bill passed the House of Representa- 
tives by an overwhelming vote, only to collide with the inevitable filibuster in 
the Senate. In 1943, a bipartisan coalition pushed the Marcantonio bill through 
the House but again it was killed in 1944 by a Senate filibuster. In 1945, the 
Marcantonio bill passed the House for the third time but, a cloture petition to 
limit debate in the Senate failing by a narrow margin, the bill was dropped in 
1946. In 1947, the Bender bill passed the House but died in a filibuster the next 
year. In 1949, the Norton bill passed the House for the fifth time but died in 
committee in the Senate. Apparently discouraged by these successive rebuffs, 
neither the Senate nor the House Committees of the 82d Congress reported 
out a bill.” 

The poll tax bills sought to achieve their objective by (1) declaring that the 
requirement for a poll tax should not be deemed a “qualification” of voters 
within the meaning of the Constitution; (2) making it unlawful to prevent a 
person from registering or voting because of nonpayment of such a tax; (3) 
making it unlawful to require a poll tax as a prerequisite to registering or vot- 
ing. No sanctions of any kind were to be imposed or enforcement machinery 
established. 

From the outset the constitutionality of the poll tax bill has been in dispute.” 
Hence, some opponents of the tax have proposed a constitutional amendment 
rather than legislative action to deal with the problem.” This proposal, however, 
has been denounced as a dilatory device to head off passage of a federal law.”* 

The effect of the poll tax as a deterrent to Negro suffrage has probably been 
exaggerated.” Negro voting has been low in southern states even where the 
poll tax has been repealed, as in Florida and Louisiana. In South Carolina, where 

7 McGovney, op. cit. supra note 49, at 159. In 1942, however, in providing for votes for 
servicemen in federal elections, Congress abolished the requirement for payment of poll taxes 
in wartime. 56 Stat. 753 (1942), 50 U.S.C.A. § 302 (1951). A detailed chronology of the legis- 


lative history also appears in Hearings Before The Senate Committee on Rules and Adminis- 
tration on H.R. 29, 80th Cong. ist Sess., at 250-52 (1947). 

™ McGovney, op. cit. supra note 49, at 158-80; Christensen, The Constitutionality of 
National Anti-Poll Tax Bills, 33 Minn. L. Rev. 217 (1949); Kallenbach, Constitutional 
Aspects of Federal Anti-Poll Tax Legislation, 45 Mich. L. Rev. 717 (1947); Looney, Consti- 
tutionality of Anti-Poll Tax Measures, 7 Tex. Bar J. 70 (1944); Boudin, State Poll Taxes and 
the Federal Constitution, 28 Va. L. Rev. 1 (1941); Negro Disenfranchisement—A Challenge 
To The Constitution, 47 Col. L. Rev. 76 (1947). 

® E.g., S.J. Res. No. 92, 79th Cong. ist Sess. (1945), introduced Sept. 11, 1945; H.J. Res. 
157, introduced Feb. 8, 1951. Southern opposition to the poll tax bills has relied almost ex- 
clusively on the alleged unconstitutionality of the measure. See, for example, Minority Views 
on H.R. 3,199, H.R. Rep. No. 912, 8ist Cong. ist Sess. 4 (1949). 

™ See Sen. Rep. No. 912, 8ist Cong. ist Sess. 2 (1949). During the 79th Congress, the 
Senate Judiciary Committee, on October 3, 1945, recommended the adoption of a constitu- 
tional amendment forbidding denials of vote in both federal and state elections because of a 
failure to pay any tax or any property qualifications. Sen. Rep. No. 614, 79th Cong. ist Sess. 
(1945). Two days later, the same Committee recommended passage of a federal poll tax bill. 
Sen. Rep. No. 625, 79th Cong. ist Sess. (1945). 

74 The best analysis of the effect of the poll tax in reducing voting is found in Key, op. cit. 
supra note 48, at 599. 
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the only election that counts is the primary, the poll tax was imposed only on 
voting in the general election. The poll tax is only one of a battery of methods 
used to exclude Negroes and is far from being solely or even chiefly responsible 


for the great difference in the percentage of voters in poll tax and non-poll tax 
states. 


The fact is that there is no real incentive to pay a poll tax in any state with 
a one-party system. Repealing the poll tax while that system remains will do 
little to increase Negro suffrage in the South. As Professor Key puts it, “The 
poll tax has little or no bearing on Negro disenfranchisement, the object for 
which it is supposedly designed. On the contrary, those kept from voting have 
been whites. Negro disenfranchisement has been accomplished by extra-legal 
restraints and the white primary.” 


Extra-legal Restraints 


The “extra-legal restraints’ to which Key refers are the reserve force which 
remains available when legal restraints are nullified or repealed. They may take 
the form of discriminatory conduct by registration and other state officials or 
they may simply be acts of intimidation to keep Negroes from the polls. 

The Southern Regional Council has listed nine tactics currently used by 
election officials to discourage Negro suffrage, including requiring Negro regis- 
trants to furnish white character witnesses, delays, evasions and deliberate in- 
sults or threats.”* Perhaps most important is the enforcement of property, liter- 
acy and other statutory qualifications against Negroes but not whites.”” The 
literacy test, in particular, has been described as “‘a fraud and nothing more”’ 
which is administered fairly only in exceptional cases.”* The recent legislation 
in Alabama, Georgia and South Carolina described above is designed to open 
the door to such abuse by giving wide discretion to local officials.’* Abuse of 
such discretion is difficult to prove in the courts. 

Outright intimidation has also been reported in recent years.*® The 1946 
election, in which Senator Theodore Bilbo of Mississippi was returned to the 
Senate, was an outstanding example. The outrages that took place during the 
primary election in that year were so notorious that Bilbo was not seated when 
the Senate convened in 1947, pending a hearing on the charges made against 
him. 

76 Key, op. cit. supra note 48, at 618. 

% Southern Regional Council, The Condition of Our Rights 14-15 (1948). 

™ Jackson, Race and Suffrage in the South Since 1940, The New South 9 (June-July, 
1948). For instances of such discrimination see Balance Sheet, op. cit. supra note 64, at 18, 20 
(1951); ibid., at 18 (1950); ibid., at 19 (1949). 

% Key, op. cit. supra note 48, at 576. 

7” Balance Sheet, op. cit. supra note 64, at 18-19 (1950); ibid., at 18-19 (1949); ibid., at 
48 (1948). 

* Balance Sheet, op. cit. supra note 64, at 20 (1951); ibid., at 18, 20 (1950); ibid., at 11 
(1948). See also listing of recent instances of discrimination and violence in The Battle for 
the Ballot, 175 Nation 250-51 (Sept. 27, 1952). 


"Sen. Rep. No. 1, 80th Cong. ist Sess. (1947). Bilbo died before the Senate took final 


action. 
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The federal government has the constitutional authority to restrain and 
punish these illegal practices.** Efforts have accordingly been made to strength- 
en the existing civil rights laws to curb these abuses. The President’s Commit- 
tee on Civil Rights, in addition to recommending federal action, “either by 
act of Congress or by constitutional amendment,” to bar the poll tax as a 
voting prerequisite, also urged a comprehensive federal statute “protecting the 
right of qualified persons to participate in federal primaries and elections 
against interference by public officers and private persons’’ and barring dis- 
criminatory action by state officers in all elections." 

This recital should not blind us to the huge increases in Negro voting in the 
South since 1940.%* The outlawry of the white primary, the shrinking of the 
poll tax area, the organized efforts made by Negro groups to get their members 
to vote, all have contributed to the enfranchisement. A study in 1947 by the 
Southern Regional Council showed that 610,000 Negro voters had qualified in 
twelve southern states, about twelve per cent of the total number of Negroes of 
voting age. By 1950 the number of registered Negro voters in the South had 
climbed to 1,000,000, and it was estimated that in 1952 about 1,500,000, or 
twenty-five per cent of the estimated 6,000,000 eligible, would vote.” 

In 1944, Myrdal, surveying “the Southern franchise situation” (before Smith 
v. Allwright*’) , described it as “highly unstable” and characterized the southern 
position on suffrage as “politically untenable.”** Events have amply fulfilled 
his prophecy. The major battles for Negro enfranchisement have been won. 
What remains are skirmishes with registration boards, the resistance to back- 

® Discriminatory conduct by registration officials, being state action, is a violation of the 
Fifteenth Amendment. See authorities cited note 37 supra. Violence of private individuals does 
not fall within the Reconstruction amendments but, when it interferes with the right to vote 
in federal elections, it is a violation of the rights of the United States citizens to vote, protected 
by Art. 1, § 4, of the Constitution. Ex parte Yarborough, 110 U.S. 651 (1884); Ex parte Sie- 


bold, 100 U.S. 371 (1879). Hence congressional power reaches interference with any election, 
except those where no federal office is to be filled. 


83 President’s Committee on Civil Rights, To Secure These Rights 160-61 (1947). Illus- 
trative of a bill to effectuate this recommendation is Sen. 1,738, 82d Cong. ist Sess. (1951). 
The Hatch Act, 62 Stat. 720 (1948), 18 U.S.C.A. § 594 (1950), which forbids intimidation of 
voters, applies only to federal elections and even there not to primaries. The 1952 Republican 
platform called for federal action ‘‘toward’’ elimination of the poll tax voting requirement. 
The Democratic platform supported federal legislation to secure to everyone ‘“‘full and equal 
participation in the Nation’s political life, free from arbitrary restraints.’’ (Emphasis added.) 

4 Balance Sheet, op. cit. supra note 64, at 18 (1951); ibid., at 16 (1950); ibid., at 10 (1948); 
and see the table in Emerson and Haber, op. cit. supra note 34, at 326; Moon, The Negro Vote 
in the South, 175 Nation 245-47 (Sept. 27, 1952). 

86 Jackson, op. cit. supra note 77, at 3. The advances were uneven, ranging from 29.6% in 
Oklahoma and 25.8% in Tennessee to less than 3% in Alabama, Louisiana, and Mississippi. 

* Moon, op. cit. supra note 84, at 245. Only one other minority group has had difficulty in 
exercising the right to vote: the American Indian. See Christman, The American Indians 
Win the Vote, 4 The American Indian 6 (1948); McWilliams, Brothers Under the Skin 84 
(1951). 

87 325 U.S. 649 (1944). 


** Myrdal, op. cit. supra note 20, at 518. 
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woods intimidation and, often equally important, efforts to make the value of 
the ballot known to the many Negroes to whom it has only recently become 
available. 

But the process will be speeded up if the federal government joins the 
NAACP and other private groups in carrying on the necessary mopping up 
operations in federal and state courts. In that campaign a federal statute im- 
plementing the Fifteenth Amendment and specifically authorizing injunctive 
relief would be a useful weapon. The responsibility for the enforcement of that 
statute should be placed in a greatly expanded and invigorated Civil Rights 
Division of the Federal Department of Justice. This proposal is discussed in the 
following section. 


IV. SECURITY OF THE PERSON 


The issue of federal protection against mob rule was supposed to have been 
buried by the compromise of 1877. Yet only a few years had passed before it 
again came to the fore. 

Anti-lynching Bills 

In 1891, eleven Italians awaiting trial in New Orleans were taken from jail 
by a vengeful mob and lynched. The angry protest from Italy and the ensuing 
international scandal prompted President Benjamin Harrison in 1891 to urge 
Congress to enact legislation protecting aliens from mob violence. In 1892, he 
broadened his recommendation to include Negroes. But Congress did nothing.** 
In 1900, a Negro Representative introduced the first comprehensive federal 
anti-lynching bill. It got nowhere, as did similar bills introduced in subse- 
quent years.*° 

In 1920, a bill was reported favorably in the House for the first time. In 1922, 
after a two-year campaign by the NAACP, the House passed the Dyer anti- 
lynching bill, but it was killed by a Senate filibuster. In 1934, following a brutal 
lynching in San Jose, California, a new bill, drafted and sponsored by the 
NAACP, was introduced. A seven-week filibuster in 1935 kept it from the 
Senate floor. In 1937, the Gavegan bill passed the House, only to die again 
in a Senate filibuster the next year. The mere threat of a filibuster was sufficient 

** Konvitz, op. cit. supra note 34, at 74-76. Although the great majority of the victims of 
lynch mobs have been Negroes, some have been members of other minority groups. Between 
1882 and 1903, 45 Indians, 28 Italians, 20 Mexicans, 12 Chinese, 1 Japanese, 1 Swiss, and 1 
Bohemian were lynched. Young, Minority Peoples, A Study in Racial and Cultural Conflicts 


in the United States 252 (1932); Watson, Need of Federal Legislation in Respect to Mob 
Violence in Cases of Lynching of Aliens, 25 Yale L.J. 561 (1916). 

* As early as 1918, expression was given to the familiar argument that the United States 
should protect civil rights because our own shortcomings supply our enemies with propaganda 
which may be used against us. During World War I, 102 lynchings took place, Coleman, 
Freedom from Fear on the Home Front, 29 Iowa L. Rev. 415 (1944), and on July 26, 1918, 
President Wilson was forced to call upon the governors and law enforcement officials of the 
states to take effective action. He said, ‘‘Every mob contributes to German lies about the 
United States what her most gifted liars cannot improve upon by the way of calumny.” 
5 Public Papers of Woodrow Wilson 239 (1927). 
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in 1940 to prevent Senate consideration of the bill, which had again passed the 
House. Neither house has passed an anti-lynching bill since then.” 

Most of the federal anti-lynching bills follow the same general pattern. They 
define lynching, punish those who aid in the commission of the act, make local 
officers criminally liable for wilful or negligent failure to prevent lynching or 
apprehend lynchers, and make local governmental units civilly liable for the 
misconduct or negligence of their officials. 

The bills have raised thorny constitutional problems, arising out of the 
limited powers of the federal government over intrastate crime.” As already 
noted, the right not to be murdered by a private individual is not one which the 
federal government can (in ordinary circumstances) protect.” Accordingly, 
congressional committees have moved circumspectly in reporting out anti- 
lynching bills. In 1948, the Senate Judiciary Committee reported the Ferguson 
bill,“* which defined lynching as an unlawful attempt by a group of two or more 
persons to attempt to exercise any power of correction or punishment over any 
person suspected of or charged with crime. The bill, however, only punished 
government officials or members of lynching mobs who conspired with them. 
Sanctions against private individuals were not imposed because the committee 
believed that Congress lacked the authority to do so under the Cruikshank, 
Harris, and other post-Civil War opinions of the Supreme Court.™ 

The Case bill, reported by the House Judiciary Committee during the same 
Congress, was much broader in scope. The definition of lynching, for example, 
included attempts to commit violence upon any citizen because of his race, 
religion, or ancestry.” The bill also sought to reach every member of the lynch- 
ing mob and every person who incited or aided in the lynching, including state 
and local officials. The House Judiciary Committee argued that lynching could 

® A list of all anti-lynching bills from 1900 to 1947 and their disposition, prepared by the 
Library of Congress, appears in Hearings Before Subcommittee No. 4 of the House Judiciary 
Committee on various anti-lynching bills, 80th Cong. 2d Sess. 185-88 (1948). Brief descrip- 
tions of the Senate filibusters are found in White, op. cit. supra note 52, at 166-73 and Oving- 


ton, The Walls Came Tumbling Down 257-66 (1947). For a list of the various committee 
reports and hearings on anti-lynching bills, see Hearings Before a Subcommittee of the Senate 
Judiciary Committee on Sen. 42, Sen. 1,352 and Sen. 1,465, 80th Cong. 2d Sess. 181-82 (1948). 

"See Constitutionality of Proposed Federal Anti-Lynching Legislation, 34 Va. L. Rev. 
944 (1948); The Federal Anti-Lynching Bill, 38 Col. L. Rev. 199 (1938); Federal Power to 
Prosecute Violence against Minority Groups, 57 Yale L.J. 855 (1948); Sloan, Federal Civil 
Rights Legislation and the Constitution, 1 S.C. L.Q. 245 (1949); Constitutional Basis for 
Federal Anti-Lynching Legislation, 6 Lawyers’ Guild Rev. 643 (1946); Mangum, op. cit. 
supra note 51, at 290-307. 

8 See Rotnem, The Federal Civil Right “Not To Be Lyuched,”’ 28 Wash. U.L.Q. 57 (1943). 

* Sen. 2,860, 80th Cong. ist Sess. (1947). 

%* Sen. Rep. No. 1,625, 80th Cong. 2d Sess. 2 (1948). 

* H.R. 5,673, 80th Cong. 2d Sess. (1948). 


* The definition used by the Tuskegee Institute includes the criterion that the mob “must 
have acted under pretext of service to justice, race or tradition.’’ See Tuskegee Inst., Negro 
Year Book 303 (1947). 
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woods intimidation and, often equally important, efforts to make the value of 
the ballot known to the many Negroes to whom it has only recently become 
available. 

But the process will be speeded up if the federal government joins the 
NAACP and other private groups in carrying on the necessary mopping up 
operations in federal and state courts. In that campaign a federal statute im- 
plementing the Fifteenth Amendment and specifically authorizing injunctive 
relief would be a useful weapon. The responsibility for the enforcement of that 
statute should be placed in a greatly expanded and invigorated Civil Rights 
Division of the Federal Department of Justice. This proposal is discussed in the 
following section. 


IV. SECURITY OF THE PERSON 


The issue of federal protection against mob rule was supposed to have been 
buried by the compromise of 1877. Yet only a few years had passed before it 
again came to the fore. 


Anti-lynching Bills 

In 1891, eleven Italians awaiting trial in New Orleans were taken from jail 
by a vengeful mob and lynched. The angry protest from Italy and the ensuing 
international scandal prompted President Benjamin Harrison in 1891 to urge 
Congress to enact legislation protecting aliens from mob violence. In 1892, he 
broadened his recommendation to include Negroes. But Congress did nothing.** 


In 1900, a Negro Representative introduced the first comprehensive federal 
anti-lynching bill. It got nowhere, as did similar bills introduced in subse- 
quent years.*° 

In 1920, a bill was reported favorably in the House for the first time. In 1922, 
after a two-year campaign by the NAACP, the House passed the Dyer anti- 
lynching bill, but it was killed by a Senate filibuster. In 1934, following a brutal 
lynching in San Jose, California, a new bill, drafted and sponsored by the 
NAACP, was introduced. A seven-week filibuster in 1935 kept it from the 
Senate floor. In 1937, the Gavegan bill passed the House, only to die again 
in a Senate filibuster the next year. The mere threat of a filibuster was sufficient 


** Konvitz, op. cit. supra note 34, at 74-76. Although the great majority of the victims of 
lynch mobs have been Negroes, some have been members of other minority groups. Between 
1882 and 1903, 45 Indians, 28 Italians, 20 Mexicans, 12 Chinese, 1 Japanese, 1 Swiss, and 1 
Bohemian were lynched. Young, Minority Peoples, A Study in Racial and Cultural Conflicts 
in the United States 252 (1932); Watson, Need of Federal Legislation in Respect to Mob 
Violence in Cases of Lynching of Aliens, 25 Yale L.J. 561 (1916). 

* As early as 1918, expression was given to the familiar argument that the United States 
should protect civil rights because our own shortcomings supply our enemies with propaganda 
which may be used against us. During World War I, 102 lynchings took place, Coleman, 
Freedom from Fear on the Home Front, 29 Iowa L. Rev. 415 (1944), and on July 26, 1918, 
President Wilson was forced to call upon the governors and law enforcement officials of the 
states to take effective action. He said, ‘‘Every mob contributes to German lies about the 
United States what her most gifted liars cannot improve upon by the way of calumny.”’ 
5 Public Papers of Woodrow Wilson 239 (1927). 
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in 1940 to prevent Senate consideration of the bill, which had again passed the 
House. Neither house has passed an anti-lynching bill since then. 

Most of the federal anti-lynching bills follow the same general pattern. They 
define lynching, punish those who aid in the commission of the act, make local 
officers criminally liable for wilful or negligent failure to prevent lynching or 
apprehend lynchers, and make local governmental units civilly liable for the 
misconduct or negligence of their officials. 

The bills have raised thorny constitutional problems, arising out of the 
limited powers of the federal government over intrastate crime.” As already 
noted, the right not to be murdered by a private individual is not one which the 
federal government can (in ordinary circumstances) protect. Accordingly, 
congressional committees have moved circumspectly in reporting out anti- 
lynching bills. In 1948, the Senate Judiciary Committee reported the Ferguson 
bill,** which defined lynching as an unlawful attempt by a group of two or more 
persons to attempt to exercise any power of correction or punishment over any 
person suspected of or charged with crime. The bill, however, only punished 
government officials or members of lynching mobs who conspired with them. 
Sanctions against private individuals were not imposed because the committee 
believed that Congress lacked the authority to do so under the Cruikshank, 
Harris, and other post-Civil War opinions of the Supreme Court.” 

The Case bill,” reported by the House Judiciary Committee during the same 
Congress, was much broader in scope. The definition of lynching, for example, 
included attempts to commit violence upon any citizen because of his race, 
religion, or ancestry.” The bill also sought to reach every member of the lynch- 
ing mob and every person who incited or aided in the lynching, including state 
and local officials. The House Judiciary Committee argued that lynching could 

® A list of all anti-lynching bills from 1900 to 1947 and their disposition, prepared by the 
Library of Congress, appears in Hearings Before Subcommittee No. 4 of the House Judiciary 
Committee on various anti-lynching bills, 80th Cong. 2d Sess. 185-88 (1948). Brief descrip- 
tions of the Senate filibusters are found in White, op. cit. supra note 52, at 166-73 and Oving- 
ton, The Walls Came Tumbling Down 257-66 (1947). For a list of the various committee 


reports and hearings on anti-lynching bills, see Hearings Before a Subcommittee of the Senate 
Judiciary Committee on Sen. 42, Sen. 1,352 and Sen. 1,465, 80th Cong. 2d Sess. 181-82 (1948). 


See Constitutionality of Proposed Federal Anti-Lynching Legislation, 34 Va. L. Rev. 
944 (1948); The Federal Anti-Lynching Bill, 38 Col. L. Rev. 199 (1938); Federal Power to 
Prosecute Violence against Minority Groups, 57 Yale L.J. 855 (1948); Sloan, Federal Civil 
Rights Legislation and the Constitution, 1 S.C. L.Q. 245 (1949); Constitutional Basis for 
Federal Anti-Lynching Legislation, 6 Lawyers’ Guild Rev. 643 (1946); Mangum, op. cit. 
supra note 51, at 290-307. 

*3 See Rotnem, The Federal Civil Right “Not To Be Lyuched,”’ 28 Wash. U.L.Q. 57 (1943). 

% Sen. 2,860, 80th Cong. ist Sess. (1947). 

% Sen. Rep. No. 1,625, 80th Cong. 2d Sess. 2 (1948). 

* H.R. 5,673, 80th Cong. 2d Sess. (1948). 

™ The definition used by the Tuskegee Institute includes the criterion that the mob “must 


have acted under pretext of service to justice, race or tradition.’’ See Tuskegee Inst., Negro 
Year Book 303 (1947). 
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not exist except with the acquiescence and condonation of the state concerned 
and that accordingly lynch law and mob violence constituted state action. In 
addition, the committee relied upon the constitutional obligation to guarantee 
each state a republican form of government and the congressional power to 
punish offenses against the law of nations, including the United Nations 
Charter. 

Opposition to anti-lynching bills in Congress from the southern bloc has been 
maintained consistently from the Dyer bill of 1922 to the Ferguson bill of 1949. 
The bills have been denounced as unnecessary, unwarranted invasions of 
states’ rights, ineffective, hypocritical and unconstitutional. 

Originally, the southern bloc reflected southern attitudes.* But as agitation 
continued throughout the country, southern attitudes began to change.' A 
1947 Gallup poll of southern voters showed that fifty-six percent (as compared 
to the national total of sixty-nine percent) believed that the United States 
should “step in and deal with the crime [of lynching] if the State Government 
doesn’t deal with it justly.” Southern political opinion, however, still lagged 
behind. Even the 1948 United Nations Genocide Convention, in whose formula- 
tion the United States had taken a leading role and which has now been ratified 
by forty countries, has not yet been able to obtain a favorable report by the 
Senate Foreign Relations Committee because of the fear that the Convention 
might enlarge federal power to deal with lynchings.'!” 


* H. Rep. No. 1,597, 80th Cong. 2d Sess. (1948). Despite the shift in control of the Senate 
Judiciary Committee from Republican to Democratic in 1949, the anti-lynching bill reported 
out in 1949 was almost identical with that of the prior Congress. Sen. Rep. No. 1,462, 81st 
Cong. ist Sess. (1949). 


* A survey in 1932 of southern legal and legislative opinion undertaken for the Southern 
Commission on the Study of Lynching by the University of North Carolina revealed only 14 
unqualified favorable responses to a federal bill as against 194 expressing emphatic disapproval. 
Chadbourn, Lynching and the Law 118-19 (1933). Because of this opposition, Chadbourn did 
not even trouble to discuss federal legislation in his treatise. 

1 The Republican Platform of 1948, in a plank unusual in its explicitness, announced that 
the party favored “‘prompt enactment”’ of legislation to end lynching. The Democratic Plat- 
form of 1948 was almost as explicit: “We call upon the Congress to support our President in 
guaranteeing ... the right of security of persons... .’’ The year before, the President’s 
Committee on Civil Rights had called for a federal anti-lynching law (op. cit. supra note 83, 
at 157-58), a recommendation which President Truman had adopted and placed high in his 
ten-point civil rights program transmitted to Congress on February 2, 1948. 94 Cong. Rec. 
927-29 (1948). The 1952 party planks followed the 1948 models. 

11 Washington Post, p. 15, col. 2 (July 2, 1947), reprinted in Hearings Before the Senate 
Judiciary Committee on Sen. 42, Sen. 1,352, and Sen. 1,465, 80th Cong. 2d Sess. 47 (1948). 
Rep. Brooks Hays of Arkansas has himself introduced an anti-lynching bill, H.R. 2,710, 
82d Cong. 2d Sess. (1951) but it would authorize federal intervention only if state law enforce- 
ment officers lacked authority or were lax. 

103 Genocide is the killing of members of a ‘‘national, ethnical, racial or religious group’’ 
with the intent to destroy the group ‘‘as such’’ in whole or in part. On April 12, 1950, a sub- 
committee of the Foreign Relations Committee recommended that the Convention be ratified 
with ‘‘understandings,’’ among them being the understanding that genocide contemplated 
the commission of an act ‘‘in such manner as to affect a substantial portion of the group con- 
cerned.”” N.Y. Times, p. 5, col. 1 (Apr. 13, 1950). This understanding was designed, accord- 
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While this long-drawn effort was continuing in Washington, state legislatures 
addressed themselves to this problem. By 1940, twenty states, including seven in 
the South, had enacted anti-lynching laws.'®* These statutes make mob violence 
a statutory crime, fine counties and cities in which lynchings occur, and pro- 
vide for the removal of delinquent peace officers. What Chadbourn describes as 
“prophylactic” legislation has also been enacted—laws which authorize decla- 
rations of martial law, permit additional guards for threatened prisoners, and 
allow changes of venue or special terms of court in trials of inflammatory 
crimes.!* 

All observers are agreed, however, that these state laws have resulted in few 
prosecutions and fewer convictions. Between 1882 (when Tuskegee Institute 
first began to collect its lynching statistics, which are generally accepted 
as authoritative) and 1950, 4,729 lynchings took place in the United States, 
3,436 of the victims being Negroes.!* Chadbourn, who made a survey for the 
Southern Commission on the Study of Lynching, estimated that about eight- 
tenths of one percent of the lynchings in the United States had been followed 
by convictions.’ Tuskegee Institute reports that although 1,973 persons were 
lynched since 1900, only eighty-two convictions have been obtained, sixty-seven 
in southern states. No convicted lyncher has ever been sentenced to death.!” 

The explanations for this official indifference are not obscure. Southerners, 
much as they may abhor lynchings, are not prepared to take a white life to pay 
for a black one. Accordingly, local prosecutors (generally elected to office) are 
loath to prosecute, witnesses to testify against, grand juries to indict, and petit 
juries to convict their white neighbors, who, according to southern mores, acted 
from misguided zeal at worst. 

Nevertheless, there is reason to believe that the wide publicity which the 
lynching problem has received has had some effect. In 1921 when the NAACP 
started its agitation for an anti-lynching law, sixty-four lynchings took place in 
the United States. In 1922 there were sixty-one. In the next year, following 
House passage of a federal bill, the number declined to twenty-eight. There- 


ing to Senator Brien McMahon, chairman of the subcommittee, to overcome objections that 
lynchings might be classified as genocidal acts. Despite this ‘‘understanding,’’ the Convention 
made no further progress in the Foreign Relations Committee. Legislative History of Senate 
Committee on Foreign Relations, Sen. Doc. No. 247, 8ist Cong. 2d Sess. 27-29 (1950). 

103 Mangum, op. cit. supra note 51, at 290-94. For a summary of the various state laws, see 
Chadbourn, op. cit. supra note 99, at App. C; American Jewish Congress, Checklist of State 
Anti-Discrimination and Anti-Bias Laws (1948). Recently there has been a revival of interest 
in state anti-lynching laws, with the result that Texas enacted such a law in 1949 and South 
Carolina in 1951. Tex. Stat. Ann. (Vernon, 1948) Tit. 15, Art. 1260A (Supp., 1952); S.C. 
Acts (1951) No. 166. 

104 Chadbourn, op. cit. supra note 99, at 85-111. 


1% Tuskegee Institute, op. cit. supra note 97, at 306, brought up to date by the Institute in 
a mimeographed supplement. 

1% Chadbourn, op. cit. supra note 99, at 13. 

17 Southern Regional Council, The Condition of Our Rights 2 (1948). 
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after the number dropped steadily until no lynchings were reported in 1950, the 
first time since 1889.!°* 

That this decline is not attributable to a complete change in southern atti- 
tudes toward the Negro is demonstrated by the number of lynchings averted 
by police action. From 1937 to 1946 there were 273 such averted lynchings,!”* 


as compared with a total of forty-three lynchings during this period. In 1944, 
Myrdal was still able to write: : 


In the South the Negro’s person and property are practically subject to the whim 
of any white person who wishes to take advantage of him or to punish him for any 
real or fancied wrongdoing or “insult.” A white man can steal from or maltreat a Negro 
in almost any way without fear of reprisal, because the Negro cannot claim the pro- 
tection of the police or courts, and personal vengeance on the part of the offended 
Negro usually results in organized retaliation.”° 


The New Violence 


Lynching mobs no longer constitute the chief threat to the Negro’s security. 
In their place are the sadistic police officer"! and the small lawless conspiratorial 
group. In 1951 at least thirty-three Negroes were killed while in police custody 
and many instances of bombings and other clandestine violence were reported.!” 

All such acts are obviously in violation of state law; yet many of them go 
unpunished."* They may also be federal crimes under the present residue of the 
Reconstruction legislation ; police brutality and other acts “under color of law’’ 
may be punished under Section 242 of the Federal Criminal Code,‘ although 
that statute has been narrowly construed by the Supreme Court."* Acts of 
private citizens may be reached under Section 241 of the Code,"* but only if 
there is a conspiracy and if the conspiracy is aimed at interfering with a federal 
right. The number of such rights, at least as they affect group relations, is quite 

18 See H. Rep. No. 1,597, 80th Cong. 2d Sess. (1948). These figures, based upon NAACP 
records, vary slightly from those of the Tuskegee Institute. See Balance Sheet, op. cit. supra 


note 64, at 24 (1951); ibid., at 21 (1950); ibid., at 10 (1949); ibid., at 12 (1948); Tuskegee 
Institute, op. cit. supra note 97, at 307. 

1° Tuskegee Institute, op. cit. supra note 97, at 309. 

1° Myrdal, op. cit. supra note 20, at 530. 

4! For accounts of judicially reported police brutality against Negro prisoners, see Screws 
v. United States, 325 U.S. 91 (1945); Apodaca v. United States, 188 F. 2d 932 (C.A. 10th, 


1951); Crews v. United States, 160 F. 2d 746 (C.A. Sth, 1947); Culp v. United States, 131 F. 
2d 93 (C.A. 8th, 1942); United States v. Sutherland, 37 F. Supp. 344 (D.C. Ga., 1940). 

U8 Balance Sheet, op. cit. supra note 64, at 26-29, 30-32, 80-83 (1951); Comm’n on Inter- 
racial Cooperation, Atlanta, The Changing Character of Lynching (1942). 

43 Balance Sheet, op. cit. supra note 64, at 32-33, 80-82 (1951); ibid., at 26-27, 60-62 
(1950); ibid., at 12-13, 40-41 (1949); ibid., at 13-14 (1948). 

1462 Stat. 696 (1948), 18 U.S.C.A. § 241 (1950). 

“6 Screws v. United States, 325 U.S. 91 (1945). For a discussion of the effect of this decision, 
see Carr, op. cit. supra note 13, at 106-15; Clark, A Federal Prosecutor Looks ar the Civil 


Rights Statutes, 41 Col. L. Rev. 175 (1947); Carr, Screws v. United States, 31 Cornell L.Q. 
48 (1945). 


U8 62 Stat. 696 (1948), 18 U.S.C.A. § 241 (1950). 
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limited.“” Hence, the President’s Committee on Civil Rights recommended not 
only enactment of an anti-lynching act but also revision of the existing civil 
rights laws,"* and appropriate bills have been introduced in Congress to that 
end.""* However, they have made no progress to date. 


The Enforcement Problem 


Even a complete code of federal statutes would be insufficient without a sub- 
stantial change in the existing enforcement machinery of the federal govern- 
ment. The President’s Committee on Civil Rights recognized this when it de- 
voted a large part of its report to a discussion of the need for strengthening the 
Civil Rights Section of the Criminal Division of the Federal Department of 
Justice, which énforces the few federal rights laws still in effect,"° a recommen- 
dation which President Truman endorsed in his Civil Rights Message of 
February 2, 1948." Despite the introduction of bills to achieve this object, 
this less dramatic, but in the long run more significant, effort to insure federal 
participation in the drive against anti-Negro violence has attracted little public 
attention. The Civil Rights Section still consists of seven lawyers,” without 
regional offices or independent facilities for investigation, compelled to rely 
upon the grudging cooperation of United States Attorneys and always conscious 
that its activities may jeopardize the budgetary appropriations of the vast De- 
partment of Justice. 

Civil rights groups would be well-advised to soft-pedal their demand for a 
federal anti-lynching law, which no longer promises important gains, and con- 
centrate on strengthening the Civil Rights Section of the Department of Jus- 
tice. The campaign has served a useful purpose in the past by focusing at- 
tention on the evil of violence as a weapon in race conflict and on the need for 
action by the federal government. With the change from lynching to other forms 
of assault, the role of the federal government changes. It has ample powers to 
deal with police brutality, although better statutes and better organization in 
the Department of Justice would make its work more effective. Bombings are 


47 Carr, op. cit. supra note 13, at 61-63. 

48 President’s Committee on Civil Rights, op. cit. supra note 83, at 156-58. 

8 See, e.g., H.R. 29 and Sen. 1,735, 82d Cong. ist Sess. (1951). 

120 President’s Committee on Civil Rights, op. cit. supra note 83, at 119-25. For the text of 
these laws, see Carr, op. cit. supra note 13, at 252-68. 

121.94 Cong. Rec. 927-29 (1948). 

1% See, e.g., Sen. 1,737, 82d Cong. ist Sess. (1951). 

133 Putzel, Federal Civil Rights Enforcement: A Current Appraisal, 99 U. of Pa. L. Rev. 
439, 441 (1951). 

14 President’s Committee on Civil Rights, op. cit. supra note 83, at 114-32; Carr, op. cit. 
supra note 13, at 121-210. For other accounts of the work of the Section, see Schweinhaut, 
The Civil Liberties Section of the Department of Justice, 1 Bill of Rights Rev. 206 (1941); 
Coleman, op. cit. supra note 90; Testimony of Tom C. Clark (then Attorney General) before 
the House Judiciary Committee, Hearings on H.R. 115, et al., Series No. 18, at 67-80 (1949); 
Clark, op. cit. supra note 115, at 181; Maslow and Robison, Civil Rights, A Program for the 
President’s Committee, 7 Lawyers Guild Rev. 112 (1947). 
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another matter for they are primarily within the jurisdiction of the states. 
Ordinarily, the most the federal government can do is to conduct FBI or federal 
grand jury investigations to see whether federal laws have been violated. Such 
investigations can at least disrupt the conspiracies of silence that often sur- 
round acts of lawlessness and thereby compel action by loca! officials. 

The very recourse to bombings or conspiratorial actions and the abandon- 
ment of public lynchings in which whole towns participated indicates how far 
we have advanced in the last two decades. The KKK is no longer respectable 
in the South and southern governors consider lynchings poor advertisements 
for states seeking to overcome northern “Tobacco Road” stereotypes. The 
bomb thrower hurls his bomb in the dead of night because he cannot muster 
popular support. What remains to be done is to convince southern police chiefs 
that bombing and police brutality reflect discredit upon themselves and 
through federal agitation and intervention to arouse local sentiment to compel 
local action. 

V. SEGREGATION 

As important as the disfranchisement of the Negro in maintaining “white 
supremacy” in the South is the all-embracing pattern of segregation. Main- 
tained by law and custom, segregation serves as a device to maintain social dis- 
tance between white and black and to crush any aspirations toward social equal- 
ity that may arise in the group kept apart. Segregation follows the Negro from 
cradle to the grave and insures that contacts on a plane of equality between 
white and black are kept to a minimum. By and large, in education, housing, 
transportation, recreation and places of public accommodation; on the job, in 
trade unions and even in the churches; one set of institutions exists to serve the 
dominant group and another, markedly inferior, the subordinate group.'™ 


The Segregation Statutes 


An elaborate network of state laws serves as a system of fences to enforce 
the dominant group’s policy of segregation." Although these laws are most com- 
mon in the eleven states of the deep South’”’ and the six border states,'* they 
are also found in such nonsouthern areas as Arizona, Indiana, Kansas, New 
Mexico and the District of Columbia. 


"6 For accounts of the extent of segregation see Johnson, Patterns of Negro Segregation 
(1943); Wright, Uncle Tom’s Children (1946); President’s Committee on Civil Rights, op. cit. 
supra note 83, at 79-87. The January, 1947, issue of Survey Graphic is devoted entirely to the 
problem of segregation. A detailed study of segregation in one city is found in Landis, Segre- 
gation in Washington, a Report of the National Committee on Segregation in the Nation’s 
Capital (1948). See also Indritz, Racism in the Nation’s Capital, 175 Nation 355-57 (1951). 

126 These laws are collected in Murray, States’ Laws on Race and Color (1950), and Kon- 
vitz, op. cit. supra note 34. 


127 The states of the Confederacy: Alabama, Arkansas, Florida, Georgia, Louisiana, Missis- 
sippi, North Carolina, South Carolina, Tennessee, Texas, and Virginia. 


#8 Delaware, Kentucky, Maryland, Missouri, Oklahoma, and West Virginia. The first 
four of these were the nonseceding slave states. Myrdal, op. cit. supra note 20, at 1,072. 
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Segregation as a policy enforced by law had its beginnings immediately after 
the Civil War.° When the southern states enacted their Black Codes designed 


to continue the subjugation of the Negro, they included the first Jim Crow 
laws.'*° Thereafter, like a cancer, these laws metastasized, until almost every 
relationship was regulated.'* 

These statutes were supplemented by a rigid system of racial etiquette, gov- 
erning such matters as salutations, removal ot hats, entrance through the back 


doors of houses, and other ceremonial forms designed to keep the Negro in 
his place.'* 

While not as common in the South, officially enforced segregation also ap- 
pears in the North, principally in public schools and public housing.'* It is not 
confined to Negroes but applies to other races.'** 


2° However, miscegenation laws, which may be regarded as a form of segregation statute, 
were widespread in both North and South prior to the Civil War, many of them dating back to 
colonial times. Stephenson, op. cit. supra note 8, at 7. See also Johnson, op. cit. supra note 44, 
at 51. Thirty states still forbid marriages between whites and Negroes. Murray, op. cit. supra 
note 126, at 18. 

180 A Tennessee law in 1865 forbade Negroes and whites to attend the same school. That 
same year, Florida required segregation in ‘‘religious assemblies’ and South Carolina barred 
Negroes from the state militia. Johnson, op. cit. supra note 125, at 158-61. 

181 The basic purpose of these statutes is to prevent contact on a plane of equality. Pekelis, 
Law and Social Action 161-71 (1950). In some respects, this can be seen in the segregation 
laws themselves. Three southern states expressly exempt “‘colored”’ attendants from the laws 

i tion on railroads. Fla. Stat. (1941) § 353.03; Ga. Code Ann. (1935) § 18-209; 
Ni C. Gen. Stat. (1950) § 60-94. Alabama does not permit white nurses to attend Negro men. 
Ala. Code (1940) Tit. 46, § 188. See also Miss. Code (1942) § 6974. South Carolina prohibits 
placing white children in the custody of a Negro. S.C. Code (1942) § 1146. On the other hand, 
some of these laws can only be explained by pathological fear, e.g., a Florida statute requiring 
text books used by Negro pupils to be stored separately, Fla. Stat. (1941) § 233.43; a Texas 
law requiring separate bedding for Negro train passengers, Tex. Stat. Ann. (1947) Art. 4477, 
Rule 71; and an Oklahoma law authorizing separate telephone booths for Negroes, Okla. 
Stat. (1941) Tit. 17, § 135. New Orleans in 1900 even required separate districts for Negro 
and white prostitutes. See Johnson, op. cit. supra note 125, at 170. 


1% See Doyle, The Etiquette of Race Relations in the South, A Study in Social Control 
(1937), and Johnson, op. cit. supra note 125, at 117-47. 

138 Segregation in public schools exists today in Arizona, Kansas, New Mexico and, until 
recently, in California, Indiana, and New Jersey. Murray, op. cit. supra note 126. It has been 
continued by local authorities in defiance of state law in parts of southern Illinois. See Ming, 
The Elimination of Segregation in Public Schools of the North and West, 21 J. of Negro Ed. 
265 (1952). In public housing, until recently at least, segregation has been the rule rather than 
the exception throughout the country, though many notable examples of completely integrated 
housing exist. Nat’] Community Relations Advisory Council, Equality of Opportunity in 
Housing 21-24 (1952). A trend the other way may be revealed by a statement of HHFA 
Deputy Assistant McGraw on August 29, 1952, that 97, or 42%, of the 230 low-rent projects 
under the 1949 Housing Act are planned for ‘‘unrestricted occupancy open to all races.”’ 
Two courts have held segregation in public housing illegal. Seawell v. MacWithey, 2 N.J. 563, 
67 A. 2d 309 (1949); Banks v. San Francisco Housing Authority (San Francisco Sup. Ct., 
October 1, 1952) (not reported). Contra: Favors v. Randall, 40 F. Supp. 743 (D.C. Pa., 1941); 
Denard v. Housing Authority, 203 Ark. 1050, 159 S.W. 2d 764 (1942); Housing Authority v. 
Higginbottam, 143 S.W. 2d 95 (Tex. Civ. App., 1950). 

14 This is particularly true of the miscegenation laws which display a crazy-quilt pattern of 
prohibitions. Konvitz, The Alien and the Asiatic in American Law 231-32 (1946); Constitu- 
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The “Separate but Equal” Doctrine 

The segregation laws were the South’s answer to the command of equality in 
the Reconstruction amendments. Unable to enact frankly discriminatory legis- 
lation, the South evolved the “separate but equal” doctrine under which it 
was argued that equality was not denied by statutes that merely decreed the 
separation of the races. 

The doctrine was immediately challenged. During debate on the bill which 
later became the Civil Rights Act of 1875, Senator Sumner of Massachusetts 
condemned what he called the “excuse, which finds Equality in separation.”’!* 
The validity of the theory, however, did not come before the Supreme Court 
until 1896. Then, in the leading case of Plessy v. Ferguson,'* the Court upheld 
a Louisiana statute requiring railways to segregate their passengers. The Court 
denied that “the enforced separation of the two races stamps the colored races 
with the badge of inferiority” and deprecated legislation designed to “eradi- 
cate racial institutions.’’ It concluded, “if one race be inferior to the other so- 
cially, the Constitution of the United States cannot put them on the same 
plane.””!*” 

The Plessy decision has been under vigorous attack in a series of cases, most 
of them prosecuted by the NAACP. As a result the Supreme Court has de- 
limited its scope and tightened the requirement of equality to the point where, 
in some areas, segregation has become impossible.'** The doctrine, however, 


tionality of Anti-Miscegenation Statutes, 58 Yale L.J. 472 (1949). Segregation of Latin-Ameri- 
can school children has been practiced in Arizona, California, and New Mexico. See Sanchez, 
Concerning Segregation of Spanish-Speaking Children in the Public School (1951). See also 
Westminster School District v. Mendez, 161 F. 2d 774 (C.A. 9th, 1947); Gonzales v. Sheely, 
96 F. Supp. 1004 (D.C. Ariz., 1951). Three-way segregation in public housing exists in San 
Francisco, with separate projects for Negroes, Chinese, and whites, and in some Texas cities, 
with separate projects for Negroes, Mexican-Americans, and ‘‘Anglos.”’ 

1% Cong. Globe, 42d Cong. 2d Sess. 382-83 (1871). Sumner said, ‘‘Separate hotels, sepa- 
rate conveyances, separate theaters, separate schools, separate institutions of learning and 
science, separate churches, and separate cemeteries—these are the artificial substitutes for 
Equality; . . . It is Slavery in its last appearance.” 

198 163 U.S. 537 (1896). 


487 Whether the Court was right in concluding that “in the nature of things it [the Four- 
teenth Amendment] could not have been intended to abolish distinctions based upon color’’ 
(ibid., at 544) has been hotly debated. See Frank and Munro, The Original Understanding 
of ‘Equal Protection of the Laws,’’ 50 Col. L. Rev. 131, 152 (1950); Emerson et al., Segre- 
gation and the Equal Protection Clause, 34 Minn. L. Rev. 289 (1950); Is Racial Segre- 
gation Consistent with ‘‘Equal Protection of the Laws’’?, 49 Col. L. Rev. 629 (1949); Watt and 
Orlikoff, op. cit. supra note 34 and authorities there cited. 

18 Henderson v. United States, 339 U.S. 816 (1950); McLaurin v. Oklahoma State Regents, 
339 U.S. 637 (1950); Sweatt v. Painter, 339 U.S. 629 (1950); Shelley v. Kraemer, 334 U.S. 1 
(1948); Sipuel v. Board of Regents, 332 U.S. 631 (1948); Morgan v. Virginia, 328 U.S. 373 
(1946); Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938); Buchanan v. Warley, 245 U.S. 
60 (1917); McCabe v. Atchison, T. & S.F. R. Co., 235 U.S. 151 (1914). See also Reppy, Civil 
Rights in the United States 127-46 (1951); Ransmeier, The Fourteenth Amendment and the 
‘Separate But Equal’’ Doctrine, 50 Mich. L. Rev. 203 (1951); Berger, The Supreme Court and 
Group Discrimination, 49 Col. L. Rev. 201 (1949). As a result of the university decisions 
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has not yet been overruled, although the Court has avoided, since one dictum 
in 1938,!** any language reaffirming its principles. A series of five cases challeng- 
ing segregation in public elementary and high schools is now before the Court 
and may provide the opportunity for the long awaited full reconsideration of 
the Plessy doctrine. 


Federal Action against Segregation 

Faced with the Plessy decision, civil rights forces have made no effort to 
obtain federal legislation’ invalidating state segregation laws.'” If the Court 
was correct in holding that the Fourteenth Amendment does not prohibit 
segregation, Congress apparently has no power to take such action. Within the 
sphere of federal jurisdiction, however, a limited fight against segregation can 
be carried on. Accordingly, the President’s Committee on Civil Rights recom- 
mended that Congress condition all federal grants-in-aid and other forms of 
federal assistance on the absence of racial or religious segregation.’ It also 
urged federal legislation to prohibit segregation in all government facilities in 
the District of Columbia, completely in the Panama Canal Zone, in all branches 
of the armed services, in interstate transportation and in the rendering of all 
services by the national government.'“ 


alone, hundreds of Negro students have been admitted to southern public colleges and uni- 
versities without incident. See Balance Sheet, op. cit. supra note 64, at 60-62 (1951); ibid., at 
43-46 (1950). 

148 Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 344 (1938). 

140 Grade School Segregation: The Latest Attack on Racial Discrimination, 61 Yale L.J. 
730 (1952). See also Roche, Education, Segregation, and the Supreiise Court—A Political 
Analysis, 99 U. of Pa. L. Rev. 949 (1951). 

1 The FEPC bills reported favorably by Senate committees in 1947 and 1949 contained 
a provision forbidding any labor union to “segregate, or classify its membership in any way 
which would deprive or tend to deprive such individuals of employment opportunities. . . .’’ 
See Sen. 984, 80th Cong. Ist Sess. (1947) and Sen. 1,728, 8ist Cong. Ist Sess. (1949). The bill 
reported by the same committee in 1952, however, omitted the reference to segregation. Sen. 
3,386, Sen. Rep. No. 2,080, 82d Cong. 2d Sess. (1952). 

The Taft-Hartley law forbids an employer to discharge an employee for nonmembership 
in a labor organization if such membership was not available to the employee on the same 
terms and conditions generally applicable to other members, National Labor Relations Act 
of 1935, at § 8(a)(3), as amended, 61 Stat. 140 (1947), 29 U.S.C.A. § 158(a)(3) (Supp., 1951). 
This provision probably restrains discrimination by unions holding contracts with union 
security provisions. The legislative history of the Act, however, indicates that it cannot 
be used to break down segregated union arrangements. See Conference Report on the bill by 
the managers on the part of the House. H. Rep. No. 510, 80th Cong. Ist Sess. 41 (1947). 

148 Efforts to obtain repeal of state laws have met with little success. Only one law has ever 
been repealed, an obsolescent Maryland statute requiring segregation on interstate steam- 
boats and railways. Balance Sheet, op. cit. supra note 64, at 85 (1950). 

143 President’s Committee on Civil Rights, op. cit. supra note 83, at 66. 

44 Thid., at 166-72. Bills to effectuate some of these recommendations have been intro- 
duced, e.g., Sen. 1,736, 82d Cong. 1st Sess. (1951), barring segregation in interstate commerce; 
H.R. 7,384, 82d Cong. 2d Sess. (1952), prohibiting segregation in the public schools of the 
District of Columbia; H.R. 547, 82d Cong. 1st Sess. (1951), forbidding segregation in the 
armed services. There have been only two references to segregation in major party platforms. 
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It is significant that President Truman who had endorsed so many of the 
recommendations of his Civil Rights Committee made only a brief passing ref- 
erence to segregation in his Civil Rights Message to the Congress, urging the 
prohibition of “discrimination and segregation” in interstate transportation.’ 

Foes of segregation may not have been able to make any headway in Wash- 
ington but they could at least prevent backward steps. On April 12, 1951, the 
House of Representatives struck out a provision in the universal military train- 
ing bill that would have expressly permitted segregation by giving every draftee 
the privilege of serving in units manned by his race only.'* 

The recommendation of the President’s Committee that federal grants con- 
tain nondiscrimination clauses split liberal groups. Its first application came up 
during the consideration by Congress in 1949 of a public housing act. In order 
to defeat the bill by alienating its southern supporters, Senators Harry Cain 
and John Bricker (who opposed the entire concept of public housing) sought to 
amend the bill by inserting a nonsegregation clause. Adoption of the amend- 
ment would have meant rejection of the bill. The NAACP supported the amend- 
ment. But Senator Paul Douglas (Dem., Ill.), a friend of civil rights, led the 
fight against the amendment. It was defeated and the bill was passed.!” 

The NAACP position was absolute. It opposed any form of housing that 
perpetuated segregation patterns, contending that approval of segregated 
housing projects would create Jim Crow structures lasting for a hundred years. 


In 1944, the Republican party urged corrective legislation against the harmful effects of segre- 


gation in the armed forces. In 1952, the same party pledged ‘‘appropriate action to end segre- 
gation in the District of Columbia.”’ 

145 See 94 Cong. Rec. 927 et seq. (1948). That this omission was not an oversight is ap- 
parent from President Truman’s message explaining his pocket veto of a bill, H.R. 5,411, 82d 
Cong. ist Sess. (1951), to grant federal aid to federally operated schools in defense areas but 
which would have compelled them to conform to local law. The President described this pro- 
vision as a ‘‘step backward’’ because it would have required segregation in some schools 
“which are now operating successfully on an integrated basis.”” He then went on to state: “It 
is never our purpose to insist on integration without considering pertinent local factors; but 
it is the duty of the federal government to move forward in such conditions. . . .’’ 97 Cong. 
Rec. 13,787 (Nov. 2, 1951). See Balance Sheet, op. cit. supra note 64, at 64 (1951). Moreover 
the President’s Executive Order 9,981, 13 Fed. Reg. 4,313 (1948), establishing a committee 
(headed by Federal Circuit Judge Charles Fahy) to seek to eliminate discrimination in the 
armed services did not mention segregation. Nevertheless, the Fahy Committee in two years 
induced the Air Force to eliminate virtually every trace of segregation in its ranks. Great 
progress has also been made in the Navy. The rate of progress in the Army has been consider- 
ably slower, although there too significant gains have been achieved. Freedom To Serve, 
Report of the President’s Committee on Equality of Treatment and Opportunity in the 
Armed Services (1950); Conn, Military Civil Rights: A Report, New Republic 23-24 (Oct. 
20, 1952). 

46 The vote was 178 to 126. 97 Cong. Rec. 3,768 (1951). See also Balance Sheet, op. cit. 
supra note 64, at 97 (1951). Similar action was taken on June 21 and June 22, 1950 in defeat- 
ing proposals that would have authorized the segregation of troops. Balance Sheet, op. cit. 
supra note 64, at 72 (1950). Rep. Rankin’s attempt to establish a segregated hospital for 
Negro veterans was also defeated. 97 Cong. Rec. 6,201 (1951). 

4795 Cong. Rec. 4,849-60 (1949). See Leuchtenberg, The Politics of Segregation, New 
Leader, Jan. 14, 1950 and Jan. 21, 1950. 
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Senator Douglas and the groups whose viewpoint he defended argued that 
merely blocking federal grants for housing would not change southern attitudes 
or aid appreciably in the struggle against segregation ; on the contrary, eliminat- 
ing Negro and other slums would reduce conflict between the races over scarce 
housing, lessen the Negro’s political apathy and enable the fight against housing 
segregation to continue in the courts and on various state fronts. 

The same issue is likely to arise during the debate on the federal aid to edu- 
cation bill. The Thomas bill, which passed the Senate on May 5, 1949, required 
states “where separate public schools are maintained for minority races’ to 
provide “just and equitable apportionment” of such funds for the segregated 
schools* but the bill died in the House because of a conflict over the grant of 
funds to parochial schools. In the 82d Congress, the Barden bill backed by 
education groups avoided explicit recognition of segregated schools and the 
dangers of unfair apportionment of school funds to such schools by a provision 
that funds should first be used to bring the expenditures per pupil to a stated 
minimum,! the undisclosed intent being that Negro schools should first be 
brought to the level of white schools before federal funds were spent on the lat- 
ter. Again, however, the conflict over exclusion of parochial schools from the 
benefits of the bill resulted in its being pocketed in committee. 

State Laws against Segregation 

While segregation was being attacked in the courts, here and there state laws 
were being passed in the North to invoke the power of government against 
segregation. In Connecticut, the 1947 fair employment practice act defined the 
term discrimination to include “segregation and separation.’ In New York, 
a 1950 law forbidding discrimination in public and publicly-assisted housing 
projects likewise defined discrimination to include segregation.“! When New 
Jersey adopted a new constitution in November 1947, it specifically forbade 
segregation in its public schools and its militia.™ In 1949, segregation in the 
National Guard was prohibited by statute in California, Connecticut, Illinois, 
Massachusetts and Wisconsin."* That same year, three states, Illinois, Indiana 
and Wisconsin, enacted laws forbiddng segregation in public schools." And 


148 Sen. 246, § 7, 8ist Cong. Ist Sess. (1949). 
49 HR. 4,468, § 5, 82d Cong. Ist Sess. (1951). 

6 Conn. Pub. Act No. 171 (1947) § 1360i, Conn. Gen. Stat. (1949) § 1359i. 
461 .N.Y. Civil Rights Law (McKinney, 1951) Art. 2A, § 18b(S). 

42N_.J. Const. Art. 1, § 5. 


43 Murray, op. cit. supra note 126, at 12; Balance Sheet, op. cit. supra note 64, at 51 (1949). 
New York and Pennsylvania also passed statutes on the subject but they did not unequivocally 
bar segregation. Executive action against such segregation has been taken in Michigan, Minne- 
sota, Oregon, and Washington. Balance Sheet, op. cit. supra note 64, at 72 (1950); ibid., at 
51 (1949). 

164 Murray, op. cit. supra note 126, at 145, 514; Balance Sheet, op. cit. supra note 64, 
at 30-31 (1950). 
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in 1951, Arizona amended its school segregation law to make the practice 
optional rather than mandatory.” 

The struggle against segregation has been waged principally in the United 
States Supreme Court and will undoubtedly be centered in that forum. Legisla- 
tive activity in this area is defensive or limited to side issues. A Supreme Court 
decision reversing or undermining the Plessy doctrine would make all further 
legislative activity unnecessary. Already, decisions of that Court havé brought 
powerful economic forces into play. Rigid enforcement of the requirement of 
equality in segregated facilities has made Jim Crow expensive. It has been 
estimated that equalizing the Negro schools of the South would cost close to 
one billion dollars, a sum which the states plainly cannot afford. To this may 
be added the expense of constructing parks, playgrounds and public beaches 
for Negroes where none now exist and improving those which do. In addition, 
many cities are beginning to feel the loss of convention trade from those or- 
ganizations that have recently resolved not to hold meetings in cities where 
Negro members will be humiliated.“* Ultimately, even ardent exponents of 
segregation will have to realize that the game is not worth the candle. 


VI. Far EMPLOYMENT LEGISLATION 


The proposition that the coercive powers of the government might be in- 
voked to prevent racial or religious discrimination in employment—the FEPC 
idea—is a comparatively recent one. No such law was enacted during the Re- 
construction period, although Congress attacked problems much less basic.!*’ 
Nor until a few years ago did state legislatures believe that job discrimination 
was sufficiently important to require statutory amelioration, although they too 
enacted a variety of civil rights laws, principally directed at hotels, restaurants 
and other places of public accommodation.™* Religious discrimination, on the 
other hand, did receive legislative recognition by many states resulting in pro- 
hibitions, for example, against religious qualifications for public school teachers 
(Arizona, 1912) and against dismissals from civil service because of religious 
beliefs (Maryland, 1920). 


Early Legislation 

It was not until the depression of 1929, when Negroes were particularly hard 
hit by the practice of “last hired, first fired,” that the first tentative efforts 
were made to prevent racial as well as religious discrimination in employment. 
State statutes were enacted in 1933 and succeeding years forbidding racial and 


1466 Balance Sheet, op. cit. supra note 64, at 46 (1951). 

1 Thid., at 107 (1951). 

467 An opera company was prosecuted under the 1875 Civil Rights Act for refusing admis- 
sion to Negroes. Civil Rights Cases, 109 U.S. 3, 4 (1883). 

8 The state statutes mentioned below are cited and digested in American Jewish Congress 
Checklist, op. cit. supra note 103. The text of most of these laws is given in Murray, op. cit. 
supra note 126, and Konvitz, op. cit. supra note 34. 
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religious discrimination in employment on public works (New Jersey, 1933), by 
public utilities (New York, 1933), by labor unions (Pennsylvania, 1937), and 
against public school teachers (Wisconsin, 1933)."* The federal government 
likewise began to address itself at this time to the problem of equalizing em- 
ployment opportunities. Both by administrative action and by specific Con- 
gressional prohibition, discrimination in employment because of race, creed or 
color was barred in relief, housing and public works programs.'®° 

Political considerations may have been one of the reasons that legislation 
against discrimination in places of public accommodation was enacted so long 
before similar legislation against discrimination in employment and that, even 
as to employment, laws of general scope were not attempted. But there was 
also a constitutional reason. Inns, railroads and similar institutions had long 
been regarded as being “affected with a public interest” and hence subject to 
regulation. Until the 1930’s, it was the prevailing view that neither the states 
nor the federal government had power to regulate hiring, discharge and other 
sensitive aspects of management prerogative. The power of the federal govern- 
ment was additionally limited by a narrow view of the extent of its delegated 
powers. 

The Supreme Court decisions of the 1930’s, however, destroyed both these 
restrictions and opened dazzling new vistas for state and federal legislation.” 
Nevertheless, several years were to pass before the possibilities of these decisions 
were realized in the area of employment discrimination. As late as 1939, a New 


York state commission cautiously limited its recommendation for legislation 
outlawing discrimination to the practices of government officers, public con- 
tractors, public utilities and labor unions.’ 


1° Duffy, State Organization for Fair Employment Practices (U. of Cal. Bureau of Public 
Administration, 1944); Murray, op. cit. supra note 126, at 9-10. 


1 Administrative orders against discrimination were issued under the Public Works Ad- 
ministration established by the National Industrial Recovery Act and the slum clearance and 
defense housing programs established in 1937 and 1940. Trent, Federal Sanctions Directed 
Against Racial Discrimination, 3 Phylon 171 (1942). The 1933 Act for the relief of unemploy- 
ment provided that ‘‘in employing citizens for the purposes of this Act no discrimination shall 
be made on account of race, color or creed.’’ 48 Stat. 22, 23 (1933), 16 U.S.C.A. §§ 585, 586 
(1941). There were similar provisions in subsequent relief acts from 1937 to 1943. The Civilian 
Conservation Corps Act of 1937 provided that ‘‘no persons shall be excluded on account of 
race, color or creed.’’ 50 Stat. 320 (1937), 16 U.S.C.A. A. § 584(g) (1941). Anti-discrimination 
provisions were also included in various acts providing appropriations for the National Youth 
Administration, e.g., 54 Stat. 593 (1940), 15 U.S.C.A. §§ 721-28 (1948) and the training of 
defense workers, e.g., 54 Stat. 1035 (1940), 15 U.S.C.A. §§ 721-28 (1948). 


1® Particularly, Nebbia v. New York, 291 U.S. 502 (1934), which opened the way to general 
regulation of industry, and NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937), which 
sustained federal regulation of labor relations in industries whose operations affected interstate 
commerce. 

1 Second Report of the New York Temporary Commission on the Condition of the Urban 
Colored Population, Leg. Doc. No. 69, at 160 (1939). See also the limited nature of the pro- 
posals for state legislation described in Legislative Attempts to Eliminate Racial and Religious 
Discrimination, 39 Col. L. Rev. 986 (1939). 
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The Federal FEPC 


It was not until the emergency created by Nazi aggression had resulted in a 
national defense program and a heightened interest among Negroes in “defense 
jobs” that the nation’s attention was focused on job bias.'** When Negro leaders 
became convinced that even the increased need for labor was not affecting 
deeply rooted stereotypes of “appropriate” jobs for Negroes, they announced 
in the spring of 1941 that Negroes would “March on Washington” unless the 
federal government took action. In response to this pressure,‘ President 
Roosevelt, on June 25, 1941, issued his historic Executive Order No. 8802, which 
forbade discriminatory employment practices because of race, color, creed or 
national origin in government service, in defense industries and by trade unions 
and created a Fair Employment Practice Committee to administer the Order.’ 

Operating without statutory power or effective sanctions and handicapped by 
a miniscule budget, the wartime FEPC served at least to demonstrate the need 
for an effective agency.* A National Council for a Permanent FEPC was 
created by A. Philip Randolph, Negro trade union leader, and on January 18, 
1944, Federal FEPC bills were introduced in the House.'*’ Since these bills 


183 For evidence as to the extent of racial and religious discrimination in employment, see 
Fair Employment Practice Committee, First Report, July 1943-December 1944, at 85-101 
(1945); Final Report, June 28, 1946, at 41-97 (1947); Weaver, op. cit. supra note 45, at 16-97 
(1946); Sen. Rep. No. 2,080, 82d Cong. 2d Sess. 3-4 (1952); H. Rep. No. 1,165, 81st Cong. 
ist Sess. 2-8 (1949); H. Rep. No. 951, 80th Cong. 2d Sess. 2-6 (1948); Sen. Rep. No. 290, 79th 
Cong. ist Sess. 3 (1945); Sen. Rep. No. 1,109, 79th Cong. Ist Sess. 2-3 (1945). Recent local 
surveys corroborate these findings. Report to the Common Council, Detroit Mayor’s Inter- 
racial Committee (Dec. 7, 1951); Report of the Kansas Commission Against Discrimination 
in Employment (Mar., 1951); Report of the Nebraska Legislative Council Committee on 
Unfair Employment Practices (Sept., 1950); Report of the Missouri Equal Rights Committee, 
Missouri House Journal 199-205 (Mar. 2, 1949); Fourth Report, Ill. Interracial Commission 
(March, 1951); The Negro Worker’s Progress in Minnesota, Governor’s Interracial Commis- 
sion of Minnesota (June, 1949); Minneapolis Community Self-Survey, Mayor’s Committee 
on Human Relations (1949); Analysis of Discriminatory Job Orders, California State Employ- 
ment Service (Feb. 16, 1951); see also Balance Sheet, op. cit. supra note 64, at 43-48 (1951); 
American Jewish Yearbook 94 (1952). On discrimination by labor unions, see Weaver, op. cit. 
supra note 45; Cayton and Mitchell, Black Workers and the New Unions (1939); Northrup, 
Organized Labor and the Negro (1944). 


14 Brown, American Negroes and the War, 185 Harper’s Magazine 545-52 (1942); Maslow, 
FEPC—A Case History in Parliamentary Maneuver, 13 Univ. Chi. L. Rev. 407, 409 (1946); 
Logan, What the Negro Wants 16, 45 (1944). 


6 Exec. Order No. 8,802, 6 Fed. Reg. 3,109 (1941). 


1 The best account of the operations of the wartime FEPC appears in its two reports, 
July, 1942-Dec., 1944 and June 28, 1946. Malcolm Ross, chairman of the committee from 
1943 to 1946, has also written a popular description of its activities in Ross, All Manner of 
Men (1948). 

87 H.R. 3,986, 78th Cong. 2d Sess. (1944) by Scanlon (Dem., Pa.); H.R. 4,004, 78th Cong. 
2d Sess. (1944) by Dawson (Dem., Ill.); H.R. 4,005, 78th Cong. 2d Sess. (1944) by LaFollette 
(Rep., Ind.). On June 21, 1944, Sen. Dennis Chavez (Dem., N.M.) introduced an identical 
bill on behalf of six Senators, Sen. 2,048, 78th Cong. 2d Sess. (1944). The bills were reported 
favorably in each house, H. Rep. No. 2,016, 78th Cong. 2d Sess. (1944), Sen. Rep. No. 1,109, 
78th Cong. 2d Sess. (1944), but never reached the floor for debate. 
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have been reintroduced with but slight changes and reported favorably by com- 
mittees in each succeeding Congress,'** they deserve our attention. 

Patterned upon the National Labor Relations Act, these FEPC bills forbade 
racial or religious discrimination by employers engaged in interstate commerce 
or under contract with any United States agency and by any labor union with 
a minimum number of members in the employ of one or more employers subject 
to the Act. A federal commission was created to receive and investigate com- 
plaints, hold public hearings thereon and issue cease-and-desist orders enforce- 
able in the courts. The only sanction was the possibility of a contempt order by 
a federal Court of Appeals for violation of a court decree (a conventional sanc- 
tion in the federal administrative practice which has proved its effectiveness, 
for example, under the Taft-Hartley Act). The bills forbade any discrimination 
by employers in hiring, promotion, discharge or any other terms or conditions 
of employment and discrimination by trade unions against members or appli- 
cants for membership. The bills were also applicable to agencies of the federal 
government but to avoid the unseemly spectacle of one government agency 
suing another, enforcement of the commission’s orders was entrusted to the 
Attorney General and not to the federal courts. The administrative procedure 
outlined for the Fair Employment Practice Commission again paralleled that 
of the National Labor Relations Board—complaint, investigation, formal hear- 
ing and order, culminating in a petition to a federal Court of Appeals for review 
or enforcement. 

Surprisingly few changes were made in the salient features of the bill after 
its first introduction eight years ago. The latest FEPC bill, introduced by a bi- 
partisan bloc of seventeen Senators and reported favorably on July 3, 1952,"** is 
entitled the “Federal Equality of Opportunity in Employment Act,” a caption 
supposedly less provocative than FEPC. It applies to employers of fifty or 
more individuals, exempts “religious, charitable, fraternal, social, educational 
or sectarian’”’ associations, instructs the “Equality of Opportunity in Employ- 
ment Commission” to attempt initially to eliminate unlawful practices by “‘in- 
formal methods of conference, conciliation and persuasion,” prescribes a one 
year statute of limitations, provides that the Commission’s findings must be 
“supported by substantial evidence on the record considered as a whole” and 


8 79th Cong.: H.R. 2,232 by Norton (Dem., N.J.), reported favorably; H. Rep. No. 187 
(1945); Sen. 101 by Chavez (Dem., N.M.) and six other Senators, reported favorably, Sen. 
Rep. No. 290 (1945). 80th Cong.: Sen. 984 by Ives (Rep., N.Y.) reported favorably, Sen. Rep. 
No. 951 (1948); eight FEPC bills were introduced in the House during this Congress but died 
in committee. 8lst Cong.: Sen. 1,728 by McGrath (Dem., R.I.) reported without recom- 
mendation (Oct. 17, 1949); H.R. 4,453 by Powell (Dem., N.Y.) passed House with amend- 
ments on Feb. 23, 1950. 82d Cong.: Sen. 3,368 by Humphrey (Dem., Minn.), Ives (Rep., 
N.Y.), and fifteen other Senators, reported favorably, Sen. Rep. No. 2,080 (1952); four House 
bills died in committee during this Congress. For an account of the early legislative battles 
an around FEPC, see Maslow, op. cit. supra note 164; Kesselman, The Social Politics of 

EPC (1948). 


1 Sen. 3,368, Sen. Rep. No. 2,080, 82d Cong. 2d Sess. (1952). 
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gives both houses of Congress a veto power over regulations promulgated by 
the Commission. 

The FEPC bills were from the outset bitterly criticized, principally by south- 
ern Congressmen.!”° Later as the FEPC movement gained support,'” opposi- 
tion to FEPC concentrated on the crucial issue of enforcement. Rep. Brooks 
Hays of Arkansas and Senator Robert A. Taft each introduced bills which 
created so-called “educational’’ FEPC agencies without enforcement powers.!” 
The Taft bill created a commission to receive and investigate complaints and 
to investigate suspected discrimination in the absence of complaint, conduct 
hearings and make “specific and detailed recommendations’’ to the parties in- 
volved but these “recommendations” were not enforceable either by judicial 
or executive power. The Commission could also make studies of discrimination 
throughout the country and formulate ‘“‘comprehensive plans” to eliminate 
such discrimination. The Hays bill, a weaker measure, followed the Taft plan 
but substituted a “Minorities Employment Bureau” in the Department of 
Labor as the administering agency and failed to give it subpoena powers or 
even to authorize hearings.!7* 

This “educational’’ point of view prevailed in the House of Representatives 
which on February 23, 1950 adopted the McConnell substitute for a conven- 
tional FEPC bill.'* The McConnell substitute followed closely the principles 
of the Taft bill. Its fear of government control over employment was indicated 
by two clauses, one providing that the Act must not be construed to mean that 
a person lacking qualifications for a job must be employed despite such lack, 
the other providing that the absence of individuals of a particular race or re- 
ligion in the employ of any person should not be “evidence of discrimination”’ 
against such individuals. This diluted measure was never considered in the 
Senate which, instead, took up a bill containing full enforcement provisions. A 

17° See Hunt, The Proposed Fair Employment Practice Act: Facts and Fallacies, 32 Va. L. 
Rev. 1 (1945). 


17 In 1945, a national poll conducted by The American Institute of Public Opinion showed 
that 44% of those questioned opposed and 43% favored a state FEPC law. National Opinion 
Research Center Opinion News (Feb. 15, 1948). In 1950, another poll conducted by the Insti- 
tute showed that 34% of all respondents believed the federal government should go “‘all the 
way’”’ in forbidding job bias, 14% ‘‘part of the way,” and 41% opposed any action. Look Maga- 
zine (April 25, 1950). A nation-wide 1949 poll by the magazine ‘‘Factory’”’ of factory workers’ 
opinion showed that 67% of such workers approved and 27% disapproved of a federal FEPC 
act. The comparable figures for southern workers were 48% and 34% respectively. See 
Hearings Before The Senate Committee on Labor and Public Welfare on Sen. 1,732 and 
Sen. 551, 82 Cong. 2d Sess. 211-14 (1952). 


1% Sen. 459, 79th Cong. ist Sess. (1945), Sen. 2,594, 8ist Cong. ist Sess. (1949); H.R. 
6,668, 8ist Cong. 2d Sess. (1950), H.R. 2,709, 82d Cong. ist Sess. (1951). 

178 For a vigorous and plausible defense of a federal FEPC bill without enforcement powers 
as a compromise measure, see Northrup, Progress Without Federal Compulsion, 14 Commen- 
tary 206 (1952). 


14 H.R. 4,453, 8ist Cong. 2d Sess. (1950). Prior thereto, the FEPC bill had foundered in an 
18-day Senate filibuster in January, 1946. 
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filibuster forestalled a vote on this measure.!™ No FEPC bill came to the 
floor during the 82d Congress.' 


State FEPC Legislation 


While the long-drawn out battle for a federal FEPC law was being waged 
in Congress, civil rights agencies turned to both the courts’ and the state 
legislatures.'”* Beginning with New York in 1945, effective FEPC laws were 
adopted in New Jersey (1945), Massachusetts (1946), Connecticut (1947), 
Rhode Island (1949), Washington (1949), Oregon (1949), and New Mexico 
(1949).!7° These laws, all patterned on the New York model, were substantially 
similar to the federal FEPC bills. In three states, however, weak FEPC meas- 
ures were enacted to head off effective laws. Indiana and Wisconsin in 1945 
adopted laws that gave existing state agencies power to investigate complaints 
but no power to issue cease-and-desist orders. Colorado enacted a similar law 
in 1951, but with enforcement provisions applicable to public employment only. 
It contained one section that thumbed its nose at the entire concept of fair 
employment practices by declaring that “under the American system it is 
equally discriminatory of the right of the private employer to require [him] to 
employ one who . . . would not fit into his business.’”*° 

Since 1945, vigorous but unsuccessful FEPC campaigns have been waged 
in many northern states. Passage of FEPC laws during this period failed by 


176 See note 201 infra. 


116 While the campaign for a federal FEPC law was in progress, advances were made in the 
limited area in which executive action against employment discrimination is possible. In 1948, 
President Truman issued Exec. Order 9,980, 13 Fed. Reg. 4,311 (1948), establishing a fair 
employment board in the Civil Service Commission to eliminate discrimination in federal 
employment. In 1951, he issued Exec. Order 10,308, 16 Fed. Reg. 12,303 (1951), establishing 
the Committee on Government Contract Compliance, charged with the responsibility of 
strengthening compliance with the standard anti-discrimination clause in government con- 
tracts. 

177 See Murray, The Right to Equal Opportunity of Employment, 33 Calif. L. Rev. 388, 
424-31 (1945); Emerson and Haber, op. cit. supra note 34, at 1144-53. 

178 Legislative commissions in a few key states had meanwhile studied the problem of job 
discrimination affecting Negroes and had recommended legislative solutions ranging from an 
FEPC bill in New York to the creation of an advisory board within the state labor department 
in Rhode Island. See Report of the New York State Temporary Comm’n Against Discrimina- 
tion, Leg. Doc. No. 6 (1945); Report of the Massachusetts Comm’n on the Employment 
Problems of Negroes (1942); Michigan State Conference on Employment Problems of the 
Negro, Michigan Unemployment Compensation Comm’n (1940); Report of the Maryland 
Governor’s Comm’n on Problems Affecting the Negro Population (1943); Report of the Rhode 
Island Governor’s Comm’n on the Employment Problems of the Negro (1943); New Jersey 
Good Will Comm’n Conference on Racial and Religious Tensions (1943). 

” For an analysis of these various state laws, see Berger, Fair Employment Practices 
Legislation, 275 Annals 999 (1951); Graves, Fair Employment Practice Legislation in the 
United States, Federal—State—Municipal (Lib. Cong., 1951); Sen. Rep. 2,080, 82d Cong. 
ist Sess. 23-33. The constitutionality of these laws has not been seriously challenged, ibid., at 
9-13; Railway Mail Ass’n v. Corsi, 326 U.S. 88 (1944). 

4 Colo. Sess. Laws (1951) c. 217. 
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narrow margins in Illinois, Kansas, Michigan, Minnesota, Ohio, Pennsylvania 
and Wisconsin. Almost always, a strong FEPC bill was passed by the more 
representative lower house but died in the upper house where slow-moving 
rural constituencies were over-represented.'*! 

Balked by state legislative bodies, FEPC advocates turned to the municipali- 
ties; by 1952 a score of cities had enacted FEPC ordinances of varying degrees 
of effectiveness, depending upon the extent of the municipality’s home-rule 
powers and the strength of the civil rights forces.'** The most effective of such 
municipal ordinances have been those in Philadelphia, Minneapolis, and Cleve- 
land, where local laws are enforced by administrative commissions with ade- 
quate appropriations and staffs. 

Despite prevailing attitudes of timidity and extreme unwillingness to antago- 
nize employers, the FEPC commissions have achieved real gains in reducing 
discriminatory practices and have succeeded in opening doors hitherto barred 
to Negro workers. Considerably less successful in achieving similar gains for 
Jewish workers, the commissions can nevertheless justifiably point to the 
greater difficulties involved.'** One not entirely unanticipated result of these 
FEPC laws has been increased community interest in other forms of discrimina- 
tion and increased willingness to invoke legislation as a means of reducing such 
discrimination. 

Despite the failure of the FEPC forces to achieve their chief goal—an effec- 
tive federal law—the movement has not lost its impetus. Fortified by the en- 
dorsement of the President’s Committee on Civil Rights‘ and of President 
Truman,'* FEPC has become a political issue. The country has been sensitized 
to the concept of legislation against discriminatory employment practices.'’® 

1 For an analysis of state FEPC campaigns, see University of Chicago Committee on 


Education, Training, and Research in Race Relations, The Dynamics of State Campaigns for 
Fair Employment Practices Legislation (1950). 

1 A Study of State and Local Legislative and Administrative Acts Designed to Meet Prob- 
lems of Human Rights 41 (Wis. Legis. Ref. Lib., 1952). For a discussion of some of the statu- 
tory problems involved in such ordinances, see Elson and Schanfield, Local Regulation of Dis- 
criminatory Employment Practices, 56 Yale L.J. 431 (1947). For a description of the ordi- 
nances, as well as a discussion of other anti-discrimination ordinances, see Rice and Greenberg, 
Municipal Protection of Human Rights, [1952] Wis. L. Rev. 679. 


483 The most comprehensive and searching analysis of the operations of a state FEPC com- 
mission may be found in Berger, The New York State Law Against Discrimination: Opera- 
tion and Administration, 35 Cornell L.Q. 747-96 (1950). See also Mather, Report of the Ex- 
perience of the Urban League, NAACP, and A. J. Congress with the State Commission Against 
Discrimination (Mimeographed, 1948); MacIver, The More Perfect Union 150-68 (1948); 
The New York State Commission Against Discrimination: A New Technique for an Old Prob- 
lem, 56 Yale L.J. 837-63 (1947). A perceptive account of the problems involved in proving 
discrimination appears in An American Legal Dilemma—Proof of Discrimination, 17 Univ. 
Chi. L. Rev. 107 (1949). 

4 President’s Committee on Civil Rights, op. cit. supra note 83, at 53-62. 

16 94 Cong. Rec. 927-29 (1948). 


% The FEPC concept originated in this country and has not made much headway abroad. 
An FEPC law has, however, been adopted in Ontario, Canada, Ont. Stat. (1951) § 24, and 








oo 
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One cannot predict the effect of the realignment of forces following the Novem- 
ber election. The chances of obtaining a federal FEPC bill with full sanctions 
still seem small but a Taft-type bill of some effectiveness, although without 
sanctions, is entirely possible. In any event, campaigns will undoubtedly con- 
tinue for state and local legislation with the outlook promising in half a dozen 
states. 


VII. THe FrrieusTER 


No discussion of federal civil rights can be complete without an examination 
of the chief obstacle to such legislation: the Senate filibuster." No civil rights 
law has been approved by the Senate since 1875 nor is there any prospect of 
enacting any such law in the near future unless the Senate rules are amended 
to make filibusters impossible. 


History of the Cloture Rule 


When the Senate was first organized in 1789, it adopted a set of rules in- 
cluding one that authorized the previous question, by means of which debate 
could be cut off and a vote ordered on any question.'®* The first Senate manual 
of procedure (drafted by Thomas Jefferson when, as Vice-President, he presided 
over its deliberations) went further and forbade anyone “‘to speak impertinently 
or beside the question, superfluously, or tediously.’’!** 

By 1807, however, the previous question had been dropped, Jefferson’s salu- 
tary rule became dead letter, and a tradition of unlimited debate began to de- 
velop in the Senate. A Senator was thereafter allowed to speak as long as he 
was physically able and no vote could be taken or business transacted as long 
as he wished to talk. The rules did not even require Senatorial remarks to be 
germane to the question under discussion. 


one is under consideration in Cuba. The 1940 constitution of the latter country provides that 
‘St shall be obligatory that opportunities for labor be distributed without distinctions on the 
basis of race or color.’’ The Universal Declaration of Human Rights, proclaimed Dec. 10, 1948, 
and the Draft Covenant on Civil and Political Rights contain ambiguous references to em- 
ployment discrimination. Declaration, Art. 2, Art. 23, §§ 1, 2; Draft Covenant, Art. 2, Art. 19. 
For the present text of the Draft Covenant, see Simsarian, "Progress Toward Completion of 
Human Rights Covenants, Dep’t State Bull. 20-31( July 7, 1952). See also Gilbert, Racial 
Discrimination and Governmental Policy in Foreign Countries (Lib. of Cong. Legis. Ref. 
Service, 1945). 

187 The House rules not only authorize shutting off debate by a majority vote but contain 
ample safeguards against obstruction. Lewis Deschler, parliamentarian of the House, has 
stated that ‘‘a majority [of the House] may work its will at all times in the face of the most 
determined and vigorous opposition of a minority.’’ Deschler, Rules of the House of Repre- 
sentatives, Doc. No. 766, 80th Cong. ist Sess. 6 (1949). 

188 Galloway, Limitation of Debate in the United States Senate 6 (Lib. of Cong. Legis. Ref. 
Service, 1951). Other scholars, however, do not believe that the 1789 previous question rule 
had this effect. See Haynes, The Senate of the United States 397 (1938). 

** Rule XVII; Jefferson’s Manual is reprinted in the current “‘Senate Manual Containing 
The Standing Rules, Orders, Laws, and Resolutions Affecting the Business of the United 
States Senate,’’ Sen. Doc. No. 5, 82d Cong. 1st Sess. 299-411 (1951), hereinafter referred to 
as Senate Manual. 
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In 1917, on the eve of World War I, a Senate filibuster prevented the enact- 
ment of vital defense measures. Under the whiplash of President Wilson, the 
Senate then for the first time adopted a cloture rule.’ The rule proved to be 
ineffective, however, because it required the concurrence of two-thirds of the 
Senators present, a number usually difficult to obtain.’ Despite the cloture 
rule, the filibuster or even the threat of one, was responsible for the failure of 
the Senate to adopt anti-lynching bills in 1922, 1935, and 1940; anti-poll tax 
bills in 1942, 1944, 1946, and 1948; and FEPC bills in 1946 and 1950. 

But even this sandy barrier aganst a torrent of talk was weakened still 
further by an interpretation of the rule handed down on August 2, 1948 by the 
late Senator Arthur Vandenberg, then presiding officer of the Senate.’ It was a 
favorite device of filibusterers to attempt by limitless debate to block a vote 
even on the formal motion for the consideration of a bill on the Senate calendar. 
Senator Vandenberg ruled that the cloture rule by its terms was applicable only 
to debate “upon any pending measure” and that a motion to consider a bill 
was not a “pending measure.” This ruling was the death knell of cloture; end- 
less debate on motions to amend the Journal or other trivia was thus legalized. 

In 1949, an effort to consider a resolution reported favorably by the Senate 
Committee on Rules and Administration that would have killed this joker in 
the cloture rule was itself subjected to a filibuster.'** When a cloture petition 
was filed, Vice-President Alben Barkley overruled the point of order that the 
cloture rule was not applicable to a motion to consider. But on appeal to the 
Senate, the Barkley ruling was reversed and the Vandenberg ruling reaffirmed. 
The filibuster then continued until Minority Leader Kenneth Wherry and 
Senator Richard Russell for the southern bloc’ proposed a compromise and 
the present form of Rule XXII was adopted.'* 

Rule XXII now provides that cloture petitions are applicable “to bring to a 
close the debate upon any measure, motion, or other matter pending before the 
Senate, or the unfinished business’”” and so can cut off debate on motions to 

19 Senate Manual, op. cit. supra note 189, Rule XXII. Wilson’s biting remark, ‘‘A little 
group of wilful men representing no opinion but their own have rendered the great Govern- 


ment of the United States helpless and contemptible,’’ dramatized the issue to the country. 
See 2 Public Papers of Woodrow Wilson 433 (1925). 


1 From 1917 through 1950, cloture petitions invoking the rule were filed on twenty-one 
different occasions but succeeded in attaining the necessary two-thirds vote only four times. 
See Galloway, op. cit. supra note 188, at 26. 


12.94 Cong. Rec. 9,602 (1949). 
198 Sen. Res. 15, Sen. Rep. No. 69, 8ist Cong. Ist Sess. (1949). 
1% By a vote of 46 to 41. See 95 Cong. Rec. 2,275 (1949). 


1% See testimony of Sen. Russell, Hearings before the Senate Committee on Rules and 
Administration on the Cloture Rule, 82d Cong. 1st Sess. 255-57 (1951). 


1% 95 Cong. Rec. 2,724 (1949). The filibuster had meanwhile continued intermittently from 
February 28 to March 17. 
197 Senate Manual, op. cit. supra note 189, Rule XXII. 
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consider a bill or motions to amend the Journal. But a high price was exacted 
by the southern bloc for this concession. The number of votes necessary to in- 
voke cloture was increased from a “two-thirds vote of those veting” to an 
affirmative vote “by two-thirds of the Senators duly chosen and sworn.’ In 
addition, the cloture rule was explicitly made inapplicable to “any motion to 
proceed to the consideration of any motion, resolution, or proposal to change 
any of the Standing Rules of the Senate.””!** 

The new rule requires sixty-four votes to limit debate; the old rule required 
only two-thirds of a quorum, which might be as low as thirty-three,?” and has 
rarely exceeded fifty-five.’ The second change made any amendment of the 
Senate rules impossible as long as a minority of the Senate wished to block it 
by a filibuster? 


Amending the Rule 


The prospects of crushing a determined filibuster by the twenty-two Senators 
representing the deep South seem slim indeed. When one Senator’s vocal 
cords are frayed, he can be relieved by another, to rest until his turn comes 
again.?** Any effort by all-night sessions to wear down the filibusterers requires 
the continuous attendance of the majority bloc, for at any time that the 
minority temporarily becomes a majority, a motion to adjourn can be put to 
end the session and provide rest for the weary. At any time the attendance 
drops below forty-nine, a point of order of no quorum can be made, which 
again would provide rest and refreshment for the obstructionist until a sufficient 
number of absent Senators could be rounded up to make a quorum.2™ 

Unlike the practice in the House, which adopts a set of rules at the opening 
of each Congress (usually by a simple motion to adopt the rules of the last 
Congress), the Senate deems itself a continuous body, at least as far as its rules 
are concerned. Consequently no opportunity is afforded at the beginning of a 

198 Thid. 

1% Thid. 

* The Constitution fixes a quorum of the Senate (and of the House) as a majority of its 
members. U.S. Const. Art. 1, § 5. 

#1 On May 19, 1950, and July 12, 1950, cloture petitions filed to break up filibusters on the 
FEPC bill were defeated when opponents of the filibuster could only muster fifty-two and 
fifty-five votes respectively, substantially short of the sixty-four required. See Galloway, 
op. cit. supra note 188, at 26. 

*® Prior efforts simply to amend the cloture rule so as to make it all embracing were un- 
successful despite favorable reports from the Senate Committee on Rules and Administration. 
See Sen. Rep. No. 87, 80th Cong. 1st Sess. (1947); Sen. Rep. No. 69, 8ist Cong. ist Sess. (1949). 

3 Senate Rule XIX forbidding a Senator to ‘‘speak more than twice upon any one question 
in debate on the same day “‘would not bar such relief, because every motion before the Senate 
or any amendment thereof would constitute another “‘question.’’ Riddick, The United States 
Congress, Organization and Procedure 370 (1949). The ‘‘day’’ in the rule means ‘legislative 
day’’ and not “‘calendar day.”’ Sen. Journal 365 (1935). See also testimony of Sen. Carl Hayden, 
Hearings before the Senate Committee on Rules and Administration on the Cloture Rule, 
8ist Cong. ist Sess. 100 (1949). 


2 For a description of historic filibusters, see Burdette, op. cit. supra note 40. 
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Congress to consider amendments to the rules. The present rules were adopted 
in 1884.2 An effort to amend the rules requires therefore the introduction of 
a Senate resolution, its referral to the Senate Committee on Rules and Adminis- 
tration, a report by that Committee (which results in placing the resolution 
upon the Senate Calendar) and a favorable vote upon a “motion to consider,”’ 
which results in placing the measure before the Senate for consideration.* 

Efforts since the Wherry compromise of 1949 to follow this procedure have 
led nowhere. Early in the 82d Congress, a group of eleven Senators, led by 
Senators Herbert Lehman and William Benton, introduced Senate Resolution 
105 to provide for the limitation of debate by majority vote, effective four- 
teen days after the filing of a cloture petition. The resolution would also have 
repealed the present section of the rule that forbids cloture on motions to 
amend the rules. Despite overwhelming testimony as to the necessity of such a 
change,” the Committee merely reported out a resolution that would have 
reduced the number of votes necessary to invoke cloture to two-thirds of those 
present and retained unaltered the present protection against limiting debate 
on proposals to change the rules.”* Even this mild reform was not considered 
further by the Senate. 

Faced with this impasse, civil rights advocates have made two novel sugges- 
tions. The first is that the President convene a special session of the Senate 
alone*® to consider changes in the rules. This would give the Senate the oppor- 
tunity, at a time when it was free of pressure of legislative matters, to attempt 
to crush the inevitable filibuster or at least to dramatize the problem for the 
country 24! 

The other was a truly revolutionary proposal advanced by Walter Reuther, 
president of the United Automobile Workers, that the Senate, on the convening 
of the 83d Congress on January 3, 1953, refuse to be bound by the rules of the 
prior Senate and by majority vote adopt a new set of rules that would include 
a limitation of debate by majority vote.” The Reuther proposal was based on 

6 Riddick, op. cit. supra note 203, at 330. 

2 For a description of Senate procedure, see Riddick, op. cit. supra note 203, at 328-92. 

27 See Hearings, op. cit. supra note 195. 

%¢ Sen. 203, Sen. Rep. No. 1,256, 82d Cong. 2d Sess. (1952). 

2° Tt is curious to note that the Reorganization Act of 1939, 53 Stat. 561 (1939); the Re- 
organization Act of 1945, 59 Stat. 613 (1945), 5 U.S.C.A. §§ 133y-133y-16 (1950); and the Re- 
organization Act of 1949, 63 Stat. 203 (1949), 5 U.S.C.A. § 1332 (1950), all of which gave 
Congress a period of 60 days in which to disapprove a Presidential reorganization proposal, 
contain statutory safeguards against filibusters. The 1949 Act, for example, provides that de- 
bate on the proposal is to be limited to ten hours and that further motions to limit debate or 


from decisions of the chair are not debatable. 63 Stat. 205-6, 5 U.S.C.A. §§ 1332-14, 
1332-15 (1950). 


%* Expressly authorized by U.S. Const. Art. 2, § 3:“‘. . . he may, on extraordinary occasions, 
convene both Houses, or either of them. . . .”’ 


1 See testimony of Will Maslow, Hearings, op. cit. supra note 195, at 101. 


™2 See Hearings, op. cit. supra note 195, at 125-72. This proposal was apparently first ad- 
vanced by Senator Thomas Walsh in March 1917. 55 Cong. Rec. 8 et seq. (1917). 
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two main theoretical assumptions: first, that the Senate was not a continuous 
body and that each new Senate was therefore free to adopt its own rules and, 
second, that during the debate on such a proposal the general parliamentary 
rules of procedure, which contain ample safeguards against minority obstruc- 
tion and filibuster, would apply. Whether a majority of the Senate is ready to 
accept these assumptions remains to be seen.*"* Reuther, however, did convince 
the Leadership Conference on Civil Rights, a mobilization of fifty-three national 
agencies, including labor, Negro, Jewish and religious groups, whose nine point 
civil rights program is headed by the Reuther proposal.*"* 

There is one further possibility. The filibuster can only function because the 
Senate permits its members to talk with the frank purpose of obstruction. The 
Senate Rules do not expressly permit this obstruction. The filibusterers are 
protected only by precedent in the form of prior rulings by presiding officers, 
sustained in some cases by Senate votes. The Senate may be reluctant to over- 
turn precedents but it has undoubted power to do so by simple majority vote. 
A determined Vice-President could simply assert the inherent duty of all pre- 
siding officers to halt dilatory conduct and thus stop filibusters.“ If a majority 
of the Senate sustained such a ruling, filibusters would soon be curbed.” 


“3 In support of the proposition that the Senate is not a “‘continuous”’ body, despite the 
fact that two-thirds of its members hold over in each Congress, are the facts that: (1) All 
precedings in connection with the ratification of treaties (in which the House of Representa- 
tives plays no constitutional role) terminate with each Congress and are resumed de novo at 
the commencement of the next Congress. Rule XX XVII, § 2. (2) All legislative business of the 
Senate must start afresh at each Congress. Rule XXXII. (3) Each Senate makes its own com- 
mittee assignments. See, e.g., 89 Cong. Rec. 145 (1943); 91 Cong. Rec. 168 (1945). See also 
Rule XXV on the election of standing committees. For some of the arguments to the contrary, 
see Arthur Krock’s column, N.Y. Times, p. 22, col. 5 (Aug. 14, 1952). It must also be noted 
that Senators who continue their term of office do not take a new oath at the beginning of 
each Congress. See, e.g., 93 Cong. Rec. 110 (1947); 97 Cong. Rec. 5 (1949). In New Jersey, 
it has been held that the Senate of that state is not a continuous body and that holdover Sena- 
tors may not pass on the qualifications of newly elected members. State v. Rodgers, 56 N.J.L. 
480, 619-31, 28 Atl. 726, 757-63 (S.Ct., 1894). 


"4 For the text of the nine points, see 175 Nation 269 (1952). The 1952 Democratic Party 
Platform urged improvement of congressional procedures to permit decisions by a majority 
rule after reasonable debate. There was no corresponding provision in the Republican 
Platform. Upon the convening of the 83d Congress in January 1953 (subsequent to the sub- 
mission of this article), an attempt was made to change the Senate Rules to curb the filibuster 
by the procedure just described. On January 7, 1953, the motion to adopt a new set of rules 
was tabled by a vote of 70 to 21, thus preventing a ruling by the Vice-President or the Senate 
on whether each new Senate is free to adopt its own rules. 

™6 Cf. Robert’s Rules of Order Revised 40 (1943). ““But without adopting any rule on the 
subject, every deliberative assembly has the inherent right to protect itself’ from obstruction. 
Filibusters are impossible in almost all of the upper chambers of American state legislatures. 
See Maslow, Limitation of Debate in State Legislatures, Cong. Rec., App., 3,645 (June 5, 
1952). They are also forbidden in the upper chambers of foreign countries, e.g., Australia 
(Standing Orders, § 154) authorizes the previous question; Italy (Rules, Art. 70) cloture by 
majority vote on the motion of eight Senators; Great Britain (Standing Orders) authorizes 
the previous question; France (Réglement, Art. 44, 67) cloture by majority vote. 

™¢ A ruling of the Chair can be appealed to the floor and is debatable. However, a motion to 


table the appeal may be made which is not debatable.If the motion carries, the Chair’s ruling 
stands. 
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Whatever “gimmick” is devised, civil rights groups have at last realized that 
without reform of the Senate rules it is quixotic to hope for the enactment of any 
significant federal civil rights law opposed by the southern states. Realizing 
that the filibuster has blocked all such legislation since 1875, civil rights forces 
have made its elimination their principal target. It is unlikely that they will 
succeed in this aim until they obtain allies among non-civil rights groups who 
must ultimately realize that the filibuster threatens any bill opposed by a wilful 
minority and can, at any time, make “the great government of the United 
States helpless and contemptible.””"” 


VIII. OrHER StaTE Laws 

Because the bricks have been laid down one at a time, few realize how high a 
wall against discrimination has been erected in some states in the last decade. 
Partly because in some areas, like education, the states have plenary powers 
excluding the federal government and partly because civil rights groups stymied 
in Congress have increasingly turned to state capitals, scores of state anti- 
discrimination and anti-bias laws have been enacted in this period. Since 1945, 
when the first state fair employment practice law was adopted in New York, 
eleven FEPC laws, two fair educational practice acts, five acts improving the 
administration of public accommodation laws (one of which applies to schools 
and is thus, in effect, a third fair educational practice act), nineteen laws for- 
bidding discrimination in various types of housing, five laws forbidding segre- 
gation in state units of the National Guard, five laws forbidding or reducing 
segregation in public schools, two anti-lynching laws, four anti-mask laws di- 
rected at the KKK, and forty other miscellaneous anti-discrimination and 
anti-bias laws have been enacted. 

In a few states in the Northeast, like Massachusetts, Rhode Island, Connec- 
ticut, New Jersey and New York, the legislative trend is to center responsi- 
bility for all of a state’s anti-bias laws in one commission against discrimination. 
Thus both the Massachusetts and Connecticut commissions now enforce state 
laws forbidding discrimination in employment, public housing and places of 
public accommodation. In New Jersey, the list consists of employment, educa- 
tion and places of public accommodation. 

Of course, not all states have moved forward at the same pace and some 
states, both northern and southern, have stubbornly refused to admit that a 
problem exists requiring legislative intervention. A count of state anti-dis- 
crimination and anti-bias laws reveals, however, that about 365 such measures 
are now on the law books throughout the country.”"* In this section, we shall 
briefly survey this type of legislation, to the extent that it has not already 
been covered. 


™7 See note 190 supra. 


™8 See Graves, Anti-Discrimination Legislation in the American States (Lib. of Cong. 
Legis. Ref. Service, 1948); American Jewish Congress Checklist, op. cit. supra note 103. 
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Places of Public Accommodation 


The most widespread form of anti-discrimination legislation is that which 
applies to what has become known as “places of public accommodation,” the 
modern statutory successor to the inns and common carriers of the common law. 
Indeed, until recently, these statutes were what was usually meant by the term 
“civil rights law.” 

In 1865, immediately after the Civil War, Massachusetts enacted a statute 
forbidding discrimination because of race or color in any public place of amuse- 
ment. Within a few years, six southern states controlled by Reconstruction 
legislatures had enacted similar legislation*® and four northern states followed 
suit.”° The drive gained momentum in 1875 with the enactment of the Federal 
Civil Rights Law of that year. Shortly afterwards, this law was invalidated by 
the Supreme Court on the ground that the Fourteenth Amendment gave Con- 
gress no power to prohibit discrimination by private citizens.™ 

The immediate reaction to this mortal blow to federal intervention was an 
increase in state legislative action. One northern state after another adopted 
public accommodation statutes so that, by 1909, eighteen northern states had 
such laws on their books. 

These statutes are generally applicable to all places of public accommoda- 
tion, resort, amusement, refreshment, and transportation™* and forbid racial 
or religious discrimination in the admission of guests. Some likewise forbid any 
public advertisement designed to discourage the patronage of any minority 
group. In some states, violation is a criminal offense punished as a misdemeanor 
by fine or imprisonment. In others, the aggrieved individual is allowed a civil 
action for damages. Some states allow a choice of either remedy or both.™ 


119 Private Remedies Under State Equal Rights Statutes, 44 Ill. L. Rev. 363 (1949). 


2° The District of Columbia, which then enjoyed a measure of home rule, enacted two such 
statutes in 1872 and 1873. The Court of Appeals for the District of Columbia has held that 
these laws are no longer in effect. See District of Columbia v. Thompson Co., 81 A. 2d 249 
(D.C. Mun. C.A., 1951); rev’d, 21 U.S. L. Week 2352 (App. D.C., 1953). 


™ See note 37 supra. 


% California, Colorado, Connecticut, Illinois, Indiana, Iowa, Kansas, Massachusetts, 
Michigan, Minnesota, Nebraska, New Jersey, New York, Ohio, Pennsylvania, Rhode Island, 
Washington, and Wisconsin. For the text of these laws or digests thereof, see Konvitz, op. cit. 
note 34; Murray, op. cit. supra note 126; Johnson, op. cit. supra note 44; American Jewish Con- 
gress Checklist, op. cit. supra note 103. No comprehensive laws of this type have been enacted 
since 1909, although some of the existing laws have been broadened in scope and their adminis- 
tration improved. Maine (1917) and New Hampshire (1919) adopted laws which merely pro- 
hibited discriminatory advertisements but not discrimination itself . The public accommodation 
laws enacted in the South during Reconstruction have all been repealed, except in Louisiana 
where the law has, of course, become dead letter. See Murray, op. cit. supra note 126, at 171-72. 


®% The New York law, which is typical, lists fifty-three types of such places. Civil Rights 
Law (McKinney, 1952) § 40. 


™ The statutes are compared and analyzed in Konvitz, op. cit. supra note 34, at 109. See 
also Emerson and Haber, op. cit. supra note 34, at 1133-37. It has been held, under an analo- 
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By and large, these statutes have not proved effective. Jail sentences are 
almost never imposed and fines are trifling. Suits, whether criminal or civil, 
are infrequent,” for public prosecutors rarely take the initiative in prosecuting 
such offenses and are loath to take action even when complaints are made to 
them. Victims of discrimination are generally unwilling to assume the burdens 
of a law suit that usually turns out to be profitless in view of the small recovery 
allowed or the difficulty of proving larger money damages. Equally important 
as a deterrent to litigation is the difficulty of getting unanimity from a jury, 
criminal or civil, that usually includes some members who share the prejudices 
of the community. 

To improve the administration of the civil rights law, the Illinois legislature 
in 1935 empowered its Attorney General to investigate complaints and to take 
enforcement measures. Similarly, in 1944 in New Jersey and in 1945 in New 
York, the state Attorney General was given the power, in certain circumstances, 
to supersede local district attorneys in the enforcement of existing civil rights 
laws. But these steps proved of little value. 

In the last few years, a significant new development has taken place, the 
adoption of the administrative process in the enforcement of equal accommoda- 
tion laws. In 1949, New Jersey entrusted its existing Division Against Dis- 
crimination of the State Department of Education (which enforces the state 
FEPC law) with the additional duty of enforcing the state’s equal accommoda- 
tion law.”’ Similar delegations of authority have since been made to the anti- 
discrimination commissions of Connecticut, Massachusetts, New York, and 
Rhode Island.”* The results have been good. Each state has seen an increase in 
the number of complaints, almost all of which have resulted in voluntary com- 
pliance without the necessity of formal complaint proceedings.” 


gous statute, that enforcement may be had by equity injunction. Orloff v. Los Angeles Turf 
Club, 30 Cal. 2d 110, 180 P. 2d 321 (1947); Equity’s Role in the Protection of Civil Rights, 
37 Iowa L. Rev. 268 (1952); Civil Rights Acts: Scope and Equitable Enforcement, 35 Calif. L. 
Rev. 571 (1947). 

% Wis. Legis. Ref. Lib., op. cit. supra note 182, at 19; Konvitz, op. cit. supra note 34, at 
124-25; Maslow, The Law and Race Relations, Annals 76 (1946); Goostree, The Iowa Civil 
Rights Statute: A Problem of Enforcement, 37 Iowa L. Rev. 242 (1952); Legislative Attempts 
to Eliminate Racial and Religious Discrimination, 39 Col. L. Rev. 986, 1002 (1939). 

Til. L. (1935) § 1, added to Smith-Hurd Ann. Stat. (Supp., 1952) c. 38, § 128; N.J. Stat. 
52:17A-4d; N.Y. Executive Law (McKinney, 1951) § 63. 


27 N.J. Rev. Stat. (Cum. Supp., 1950) 18:25-8. The law did not repeal existing criminal and 
civil remedies but merely provided an alternative mode of relief. The aggrieved party, how- 
ever, could not invoke the administrative process after he had started a criminal or civil 
action. 


® Wis. Legis. Ref. Lib., op. cit. supra note 182, at 19-20; Conn. Gen. Stat. (Supp., 1951) 
§ 1408b; Mass. Gen Laws (1950) c. 151b, § 5; N.Y. Executive Law (McKinney, 1951) § 296(2); 
R.I. Gen Laws (1938) c. 606, §§ 28, 29. 

™* Since 1949, a total of 323 such complaints have been filed in Connecticut, Massa- 
chusetts, and New Jersey, of which 217 have been satisfactorily adjusted. Balance Sheet, 
op. cit. supra note 64, at 86 (1951); Emerson and Haber, op. cit. supra note 34, at 1,134; 
Conn. Commission on Civil Rights, Report of Activities 1951-52, at 25-26; Biannual Report, 
N.J. Division Against Discrimination, July 1, 1949-June 30, 1951, at 4-7. 















1953) CIVIL RIGHTS LEGISLATION 407 
Unfinished business in public accommodations legislation includes revising 
existing laws to make the list of enterprises covered as complete as possible and 
introducing the administrative enforcement procedure in those states which 
have not yet adopted it. In other states, notably Maine, Vermont, and New 
Hampshire where discrimination in hotels and resorts against Negroes and Jews 
is notorious, the problem is more basic, requiring the enactment of prohibitory 
legislation. With or without legislation, interested groups will continue to use 
persuasion and public exposure to curb the abuses. 
Housing 
Of all discriminations encountered by the Negro and other minority groups, 
none has proved more difficult to overcome than exclusion from housing. Until 
the advent of the New Deal, housing was exclusively the responsibility of 
private groups, and these groups—builders, banks and brokers—were believed 
to be outside the reach of federal and even state power. Moreover, people who 
were ready to accept Negro suffrage or equality of job opportunity reacted 
savagely to any threat of Negro immigration into “white” neighborhoods.?*° 
After World War I, when Negroes first began to move from the South in 
large numbers, local legislative bodies in the border states looked about for 
legislative contrivances to prevent whites from selling property to Negroes. 
Zoning ordinances were then being used to prevent residential and commercial 
property from industrial encroachment and it seemed a simple matter to apply 
them also against Negro “encroachments” on white property. In 1914, Louis- 
ville, Kentucky, adopted an ordinance forbidding one race to occupy houses on 
streets occupied by members of the other race, except with the consent of the 
majority of the latter. But the United States Supreme Court refused to counte- 
nance this interference with the “civil right of a white man to dispose of his 
property if he saw fit to do so to a person of color,”**' rejecting the argument 
that residential segregation would prevent race conflict or that “acquisitions 
by colored persons depreciate property owned in the neighborhood by white 
persons.””2# 


2% The 1951 Cicero (Ill.) riot, the Miami (Fla.) bombings in December 1951, and scores 
of other recent bombings and burnings in the North and the South were simply brutal efforts 
to prevent such migrations. Balance Sheet, op. cit. supra note 64, at 80 (1951). 


281 Buchanan v. Warley, 245 U.S. 60 (1917). A similar New Orleans law was also invalidated, 
Harmon v. Tyler, 273 U.S. 668 (1927), as was a Richmond, Va. ordinance, Richmond v 
Deans, 281 U.S. 704 (1930). Nevertheless, even twenty years later, such clearly unconstitu- 
tional ordinances were still being enacted. See Birmingham v. Monk, 185 F. 2d 859 (C.A. Sth 
1950). Racial zoning was itself forbidden by statutes in Colorado and Kansas. Colo. Stat. Ann. 
(1935) c. 26, § 25; Kan. Gen. Stat. (1935) c. 12-713. 


ae tnes Got ee a ee ee prejudice is presented in Deutsch 
and Collins, Interracial Housing, A Psychological Evaluation of a Social Experiment (1951); 
Intergroup Contact and Racial Attitudes, 8 J. of Social Issues, No. 1 (1952). That panic selling 
by whites and not the movement of Negroes into white neighborhoods is responsible for the 
sharp declines of real estate values which sometimes occur and that in any event such de- 
clines are temporary is indicated by recent surveys. See Morgan, Values in Transition Areas: 
Some New Concepts, Rev. of Society of Residential Appraisers 5-10 (Mar., 1952); Laurenti, 
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Blocked in this direction, rea] estate lawyers hit upon another stratagem, the 
restrictive covenant. Originally designed to prevent undesirable industrial uses 
of a particular plot of land, this covenant was expanded to prevent grantees of 
land from selling to Negroes, Jews or other minority groups.*** This device re- 
ceived judicial approval in 1926** and spread throughout the country.” In 
1945, Professor McGovney developed the ingenious theory that judicial en- 
forcement of such covenants constituted a form of state action forbidden by the 
Fourteenth Amendment” and within three years the covenants were declared 
unenforceable in the state and federal courts.?*” 

The social pressures behind race bias in housing are so powerful, however, 
that they flourish even without protection from the legislatures or the courts.?** 
Bills have been introduced in state legislatures*** to forbid racial or religious 
discrimination in “multiple dwellings” (those housing three or more families) 
and to forbid discrimination in mortgage financing*" but these proposals have 
not been considered seriously by any legislative body. Hence, the New York 
State Committee Against Discrimination in Housing, which coordinates the 
activities of many agencies, has limited its campaign against private housing 


Effects of Nonwhite Purchases on Market Prices of Residences, 20 Appraisal J. 314-29 (July, 
1952); Abrams, The New ‘‘Gresham’s Law of Neighborhoods’’—Fact or Fiction, 19 Appraisal 
J. 324 (1951). 


8 The restrictive covenant was apparently first used against Chinese. Gandolfo v. Hart- 
man, 49 Fed. 181 (C.C. Cal., 1892). 


** Corrigan v. Buckley, 271 U.S. 323 (1929). 


3% Minnesota, in 1919, passed a law declaring void restrictive covenants based on religion 
but not race. Minn. Stat. Ann. (1949) § 507.18. 


2% McGovney, Racial Residential Segregation by State Court Enforcement of Restrictive 
Agreements, Covenants or Conditions in Deeds Is Unconstitutional, 33 Calif. L. Rev. 5 (1945). 


387 Shelley v. Kraemer, 334 U.S. 1 (1948). Efforts to circumvent these decisions (which out- 
lawed injunctions to prevent sale to or occupancy by Negroes) by bringing actions for money 
damages are not proving successful. See Groves, Judicial Interpretation of the Holdings of the 
United States Supreme Court in the Restrictive Covenant Cases, 45 Ill. L. Rev. 614 (1950); 
66 Harv. L. Rev. 353 (1952), noting Phillips v. Naff, 332 Mich. 389, 52 N.W. 2d 158 (1952). 
That restrictive covenants are still being incorporated into deeds is indicated by the recent 
exposure that six United States Senators had accepted such deeds several years after the 1948 
restrictive covenant decisions. See Washington Afro-American 1 (Oct. 4, 1952); ibid., at 1 
(Oct. 14, 1952); Baltimore Afro-American 1 (Oct. 4, 1952). 


#38 See the following pamphlets: Abrams, Race Bias in Housing (1947); Crosby, Forbidden 
Neighbors (1950); Crosby, In These Ten Cities (1951). See also Weaver, The Negro Ghetto 
(1948); Race Discrimination in Housing, 57 Yale L.J. 426 (1948); Emerson and Haber, op. cit. 
supra note 34, at 1001-13 (1952); National Community Relations Advisory Council, op. cit. 
supra note 133. 


28° The debate on anti-segregation provisions in the federal housing laws has already been 
described. See pp. 390-91 supra. 

40 See the “fair housing practices bill’’ sponsored in New York by the American Jewish 
Congress and the NAACP, A. Int. 2384 (1949). 

*1 Wachtel-Jack bill, S. Int. 1802, A. 2021 (1949). For the text of a series of ‘‘model’’ anti- 
discrimination housing bills, see National Community Relations Advisory Council, op. cit. 
supra note 133, at 56-62. 
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discrimination and segregation to a proposal for a legislative investigation of 
discrimination?” 

The advent of public housing in the 1930’s was accompanied by a drive for 
safeguards against discrimination and segregation. Racial or religious discrimi- 
nation by a public housing project is clearly forbidden by the Fourteenth 
Amendment, independently of statute,?“* but to emphasize the public policy of 
the state and to provide enforcement procedures, northern states began to 
adopt laws barring such discrimination. Beginning with New York in 1939, to 
date nine states have enacted such laws.*“ 

When the resources of the states proved inadequate to house the millions 
unable to afford decent private housing, a new type of “urban redevelopment”’ 
was devised to attract insurance and other capital to the housing market by 
offers of tax exemption, assemblage of plottage through the power of eminent 
domain and other forms of assistance. But of the twenty states which enacted 
such laws since 1945, only a few were careful to insert nondiscrimination 
ciauses*** and recourse was again had to the courts for judicial protection. The 
New York Court of Appeals, however, by a vote of four to three rejected the 
contention that the $90,000,000 Stuyvesant Town housing project of the Metro- 
politan Life Insurance Company had received sufficient assistance from the 
City of New York to bring the commands of the Fourteenth Amendment into 
play and efforts were renewed in the legislature. In 1950, while the Stuyvesant 
Town litigation was pending in the Supreme Court, the New York State legis- 
lature forbade discrimination and segregation in all “publicly-assisted” hous- 
ing.**? The law vested enforcement powers in the State Commissioner of Housing 
but also allowed rejected applicants or taxpayers to bring suits for damages or 
to enjoin such discrimination. 

Since public housing and urban redevelopment programs are frequently car- 

248 Scanlan-Schuyler bill, S. Int. 1800, A. Int. 2045 (1949). Such legislative inquiries pre- 


ceded the successful campaigns in New York for a fair employment practice law (1945) and 
for a fair educational practices law (1948). 

243 Whether segregation in private housing projects is also forbidden by the Fourteenth 
Amendment has not been authoritatively determined. See note 133 supra. 

*4 Connecticut, Massachusetts, Michigan, Minnesota, New Jersey, New York, Pennsyl- 
vania, Rhode Island, and Wisconsin. See Wis. Legis. Ref. Lib., op. cit. supra note 182, at 5-8; 
Housing and Home Finance Agency, Non-Discrimination Clauses in regard to Public Housing 
and Urban Redevelopment Undertakings (1952). 

*5 Tilinois, Indiana, Minnesota, Pennsylvania, and Wisconsin. The Minnesota statute, 
however, forbids only religious discrimination, although exclusionary policies are largely di- 
rected against Negroes. See American Jewish Congress Checklist, op. cit. supra note 103. 

*# Dorsey v. Stuyvesant Town Corp., 299 N.Y. 512, 87 N.E. 2d 541 (1949), cert. denied, 
339 U.S. 981 (1950). The case was carried through the courts by the American Jewish Con- 
gress, the NAACP, and the American Civil Liberties Union, Robison, The Story of Stuyvesant 
Town, 172 Nation 514 (1951). 


47 N_.Y. Civil Rights Law (McKinney, Supp., 1952) § 18. Similar statutes were enacted in 
New Jersey in 1950 applicable to public, publicly-assisted, and urban redevelopment proj- 
ects, N.J. Stat. (Cum. Supp., 1950) 55: 14G-21, 14A-39.1, 14C-7.1, 14D-6.1, 14H-9.1, 14A-7.5, 
14B-5.1, 14E-7.1, and 16-8.1. 
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ried on by municipal housing authorities, local ordinances likewise have been 
adopted forbidding racial or religious discrimination in the selection of tenants. 
Among the cities which have adopted such ordinances are Cleveland, Los Ange- 
les, New York, Philadelphia, and Toledo.** 

A growing realization that the enforcement of housing discrimination laws, 
like other civil rights statutes, is best entrusted to state commissions against 
discrimination is indicated by recent legislation in Connecticut, Massachusetts 
and Rhode Island, authorizing such commissions to investigate complaints and 
issue cease and desist orders against discrimination by public housing projects.*** 
Judging by the Connecticut and Massachusetts experience, such legislation is 
effective in putting pressure on municipal housing authorities to abandon segre- 
gation policies. 

Legislation against discrimination and segregation in public and redevelop- 
ment housing can be expected to make additional progress in the states outside 
the South. Where it fails, litigation can prevent all discrimination in public 
housing. Discrimination in private housing is quite a different matter. Legisla- 
tion against that evil should continue to be a state objective but with the reali- 
zation that many years of education will be needed before it is widely accepted. 
Perhaps most important is to overcome the widespread misconception that 
interracial housing necessarily breeds racial tensions and depreciation of real 
estate values. 


Education 

One other type of state civil rights law deserves mention. In 1948, following 
an exhaustive investigation under the auspices of the New York Temporary 
Commission on the Need for a State University™ of discrimination against 
Jewish applicants to colleges and professional! schools, a state fair educational 
practices act was enacted.” Realizing that few students were likely to file com- 


%48 Housing and Home Finance Agency, op. cit. supra note 244, at 13-35. 

149 See, e.g., Conn. Gen. Stat. (Supp., 1949) §§ 691a, 692a. 

*¢ Conn. Commission on Civil Rights, op. cit. supra note 229, at 23-24; Mass. Comm. 
Against Discrimination, Pub. Doc. No. 163, at 6-7 (1951). 

*51 Berkowitz, Inequality of Opportunity in Higher Education, A Study of Minority 
Groups and Related Barriers to College Admission, N.Y. Leg. Doc. No. 33 (1948). For other 
governmental surveys of discrimination in education see Report of the Special Investigating 
Committee of the Council of the City of New York, adopted Dec. 23, 1946 and Supplementary 
Report (1947); New York Mayor’s Committee on Unity, Report on a, of Oppor- 
tunity in Higher Education (1946); Stetler, College Admission Practices with Respect to 
Race, Religion, and National Origin of Connecticut High-School Graduates (Conn. Inter- 
racial Comm’n, 1949); President’s Commission on Higher Education, 2 Higher Education 
for Democracy, Equalizing and Expanding Individual Opportunity 25-44 (1947). Unofficial 
studies are Davis, On Getting into College, A Study Made For the Committee on Discrimina- 
tions in College Admissions (American Council On Education, 1949); Shostek and Baer, 
Two Hundred Thousand Jewish Collegians (1946); American Jewish Congress, The Quota 
System in Medical Schools, An Analysis of the Existing Evidence (mimeo., 1950); Segrega- 
tion in Education, The Southern Patriot (Oct., 1947). 

22 N.Y. Education Law (McKinney, 1950) § 313. 
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plaints because of the fear of reprisals or blacklisting, the New York law wisely 
allows the Commissioner of Education to investigate the admissions practices 
of an educational institution, even in the absence of a complaint.”** 

Massachusetts also adopted a Fair Educational Practices Act in 1949% and 
similar action was taken by New Jersey in the same year. Whether the Massa- 
chusetts or the New Jersey law has had any noticeable effect is still unknown. 
The experience in the three states, home of many of our best known colleges 
and universities, indicates that state education departments may be too close 
to educational institutions to be able or willing to attack subtle forms of dis- 
crimination in such places. 

Legislative correction of discrimination in colleges and universities will prob- 
ably continue to be confined to the problem of obtaining fair treatment of ap- 
plicants from northeastern states to institutions in the same area. While dis- 
crimination also exists elsewhere, the principal pressure for relief comes from 
the large number of Jews, Italian-Americans, and Negroes in the Northeast who 
face discriminatory treatment in obtaining an education in their home states. 


Government Commissions on Group Relations 

We come finally to a nonregulatory type of legislation, the creation of a gov- 
ernmental agency with a broad mandate to lessen racial tensions and a minimum 
of statutory instruction on the means of accomplishing this task. Following the 
Detroit race riot of 1943, in which scores lost their lives, mayors and governors 


throughout the country hurriedly appointed good will committees to head off 
the mounting racial tensions in the country. It soon became apparent, however, 
that staffs and statutory authority were required if these committees were to 
be any more than window dressing. Soon, city after city put these commissions 
on a statutory basis. To date there are at least seventy-five such committees or 
commissions serving in eighteen states.” 

These commissions on human relations, community relations boards, or 
mayor’s interracial committees, as they are variously named, are created by 
local ordinance (or, as in Philadelphia, by charter). They consist of boards 
of from nine to forty-five members with annual budgets ranging from token 


*** But this power has not been exercised. Only a handful of complaints have been filed 
and the State Education Department has done little under the law except eliminate dis- 
criminatory questions from application blanks and attempt to cajole medical school deans to 
adopt non discriminatory policies. 

84 Mass. Stat. (1949), c. 151C. 


™ As already noted (p. 406 supra) note 226, New Jersey, in 1949, empowered the Division 
Against Discrimination of its Department of Education to enforce the existing law against 
discrimination in places of public accommodation. Educational institutions were included in 
the list of such places. 

*%¢ For a critical evaluation of such intergroup relations agencies, see Liveright, The 
Community and Race Relations, 244 Annals 106-17 (1946); Dodson, Public Intergroup 
Relations Agencies, 20 J. of Negro Educ. 398 (1951); Wis. Legis. Ref. Lib., op. cit. supra 
note 182, at 22-32; Waldman, Programs of Municipal Group Relations Agencies (American 


Jewish Congress, mimeo., 1952). 
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sums to $125,000. Their statutory mandate is to promote better intergroup rela- 
tions, although ordinances differ widely in spelling out subsidiary functions.*’ 
With the exception of the Philadelphia and Cleveland commissions, which also 
administer the local FEPC ordinances, and those in Detroit and a few other 
cities, which may act against discrimination by city departments, these agencies 
have no regulatory functions, have no subpoena power, and depend on concilia- 
tion, research and education as their means of operation. 

Although these commissions operate predominantly in northern areas, Balti- 
more and St. Louis have established such agencies pursuant to local ordinances 
and Dade County (Miami, Florida) is now in the process of creating such a 
commission. 

The councils have, of course, varied in effectiveness, tending to reflect the 
sincerity of the municipal administration. Some councils apparently exist only 
to act as buffers for the mayor, shielding him from community protest, and as 
official excuses for lack of government action. But the overall impression of these 
councils is that of earnest and increasingly more effective effort to mobilize the 
community to wipe out prejudice and discrimination.™* 

Despite the considerable number of new anti-discrimination laws, the ad- 
vances have been spotty. Such laws have not been enacted in the South where 
the need is the greatest. Failure in legislative campaigns in the North has been 
attributable largely to the adverse votes of rural legislators who, although hav- 
ing no strong interest one way or the other, have been inclined to side with the 
groups opposing the bills. The disproportionate influence of rural areas in the 
upper chambers of most state legislatures is an obstacle not easy to overcome. 
Despite these reservations, the prognosis for further state legislation in some of 
the northern and western states is distinctly favorable. 


IX. Conclusion 


Is the current agitation for civil rights legislation a passing phase or will it 
continue until it achieves its goal? No one would even attempt to answer that 
question now. It can be said, however, that nothing like the present ferment 
has been seen for seventy-five years. It has already lasted more than a decade 
and shows no sign of abating. 

The legislative campaign, of course, has been only one aspect of a broad drive 
for equality which has already achieved important gains. Chief among these 
have been a number of forward-looking decisions of the Supreme Court, notably 
in the white primary, restrictive covenant, and segregation cases; new legisla- 
tion against discrimination in a number of states; and federal executive action 
against racist practices in government, such as segregation in the armed forces. 

7 For the text of representative ordinances see Wis. Legis. Ref. Lib., op. cit. supra note 
182 at 116-30. 


™* Rep. Franklin D. Roosevelt, Jr., who was at one time chairman of the nonstatutory 
New York Mayor’s Committee on Unity, has introduced a bill, H.R. 8096 (1952), providing 
for $6,000,000 of federal grants to such commissions annually. 
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There is every reason to expect further advances along these lines, advances 
that may affect new areas, such as judicial condemnation of segregation, legis- 
lation against discrimination in housing, and executive action against segrega- 
tion in the District of Columbia. 

Yet, only a beginning has been made and many of the obstacles to complete 
equality loom as large as ever. Violence against minorities continues to achieve 
its objectives with impunity and the possibility of obtaining federal civil rights 
legislation is still slim indeed. 

One conclusion may be drawn with some confidence: group relations have 
been the last fortress of the doctrine of laissez faire. Long after resort to legisla- 
tion to curb existing evils had been taken for granted, the theory survived that 
discrimination was not susceptible to this treatment. The past decade has given 
the death blow to that theory. Opponents and proponents of legislation will still 
argue about whether the people are ready to move forward, about states’ rights, 
and about the form which laws should take. It is unlikely, however, that any 
large part of the population will, in the foreseeable future, accept the notion 
that democratic government should ignore practices that oppress some of its 
people solely because of race, color, religion, or national origin. 

November 6, 1952. 











BIAS IN THE USE OF GOVERNMENTAL 
REGULATORY POWERS 


Cuartes Apramst 


N THE NINETEENTH CENTURY, most decisions in American economic life 
were made by businessmen. Government was in the nature of an impar- 
tial overseer, interfering with private enterprise only when the public con- 

science was shocked into action by a substantial violation of the rules. The 
occasions when the federal government became involved with the racial ques- 
tion were rare: an official might have to rule on how to classify a Negro in the 
Civil Service or how legally to provide a Jacksonville postoffice with separate 
toilets for Negroes and whites. The local official was guided by the “states 
rights” and “separate but equal” doctrines, and racial issues at the local level 
were resolved primarily through civil rights legislation. 

Two distinct levels of ethics governed social conduct in Nineteenth Century 
America. The private entrepreneur functioned under the ethic of “caveat emp- 
tor,” and “I am not my brother’s keeper.”” The government’s ethic was on a 
higher level, stemming from the nobler principles of fair dealings, due process, 
freedom of opportunity and equality. And though equality on the state level 
in the South was often satisfied by separate facilities, these had at least techni- 
cally to be equal. Many northern state constitutions guaranteed civil and 
minority rights, while the federal Constitution checked unconscionable incur- 
sions upon the individual by either state or federal agencies. 

Under the higher moral standards embodied in government constitutions and 
legislation, hotels, restaurants, theaters, ice-cream parlors, public conveyances,' 
barber shops and public places were often forbidden by state law from dis- 
criminating; a federal law banned discrimination in the sale or lease of real 
estate; employers were forbidden to discriminate in carrying out public con- 
tracts and occasionally in private employment; unions were bound to the con- 
stitutional ethic when beneficiaries of public aid or power.? 

In the operation of the private enterprise system where most day-to-day de- 
cisions were made, there were of course discriminations and prejudices, but they 
were the exceptions. The guiding principle of the system has been profit not 
caste, and as long as competition functions, goods flow, and power is diffused, 
the color of the money generally remains more decisive than the color of the 


t Member of the New York Bar. 

1 State Anti-Discrimination and Anti-Bias Laws (American Jewish Congress, 1948); a fed- 
eral law forbidding discrimination in public places was held unconstitutional in the Civil 
Rights Cases, 109 U.S. 3 (1883). 

2 14 Stat. 27 (1866), 8 U.S.C.A. § 42 (1942); Steele v. Louisville & Nashville Ry. Co., 323 
U.S. 192 (1944); State Anti-Discrimination and Anti-Bias Laws, op. cit. supra note 1. 
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customer. Talent not pigment influences the hiring of men and the purchase 
and sale of goods. When competition and the free market cease functioning, it 
becomes the duty of the government to intercede and break up the blocks. The 
free market system, checked by constitutions, courts and civil rights legislation, 
thus produced a highly favorable formula for social and economic opportunity. 

The increasing complexities of industrialization challenged the formula on 
a number of occasions. Immigrants, unaccustomed to the new environment and 
often ignorant of the national language, aroused the antagonisms of the older 
settlers. The Irish, Germans and Scandinavians were despised with “especial 
virulence.” The Bohemians, Czechs and Poles threw us into “paroxysms of 
fear.”” There were “ignorant Finns,” “filthy Russians,” and “Jews with the 
hungry look of the Shylock type.” The antagonisms, however, were not long- 
lasting. Each incoming group and their children ultimately became either so- 
cially assimilated or lived in tolerable consortium until distinguishing attitudes, 
fears and customs wore away. 

It was not until the more recent expansion of government power and function 
that a well-defined trend toward the abuse of legislative, judicial and adminis- 
trative processes became evident. It took form in perversions of the health and 
regulation powers, in the sinister use of public works undertakings, in adminis- 
trative chicane, police action and inaction, misusage of judicial enforcement 
powers, and in the new federal programs launched under the spending power. 

Now, however, the minority could no longer identify the encroachment upon 
its rights and challenge it directly. It had to go behind the law to find the mo- 
tive, or prove that an official act in the name of law was actually a violation of 
constitutional safeguards. 


HEALTH AND REGULATORY POWER 


One of the earliest uses of the expanding regulatory power had been to con- 
trol buildings in the interests of health and safety. It was not long before this 
power was perverted to harass Chinese. A series of statutes to oppress them was 
first enacted on the West Coast. One San Francisco ordinance in the 1880's 
barred any person from maintaining a laundry without the consent of the Board 
of Supervisors except in buildings of brick and stone. Since the Chinese lived 
and worked in wooden buildings, many had to go out of business. The Supreme 
Court fortunately looked behind the innocent wording to discover the intent of 
the statute and declared it unconstitutional.* In 1909, a bill was introduced in 
California giving school trustees the “power to remove children of filthy or 
vicious habits or children suffering from contagious or infectious diseases, and 
also to establish separate schools for Indian children or for children of Mon- 
golian or Japanese descent. This and similar legislation burgeoned into a cause 
célébre when President Theodore Roosevelt asked that it be withdrawn in the 
interests of our relations with Japan.‘ 

* Yick Wo v. Hopkins, 118 U.S. 356 (1886). 

“Stephenson, Race Distinctions in American Law 162 (1908). 
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No sooner had interest in zoning developed than a local ordinance required 
all Chinese to move from any area occupied by them to another. This was struck 
down by a federal court as a violation of due process and equal protection.’ De- 
spite these successes in the courts, however, a number of these devious bills 
found their way into the statute books.* 

With the movement of Negroes toward cities, the use of zoning ordinances 
as a means of racial exclusion became more prominent.’ Such ordinances gen- 
erally made it unlawful for both Negroes and Caucasians to occupy houses on 
any street in which the larger number of houses were occupied by members of 
the opposite race. They were validated in early rulings on the theory that equal 
protection was afforded the minority. In Buchanan v. Warley,* however, such 
ordinances were declared unconstitutional. 

While Buchanan v. Warley discouraged racial zoning legislation, it did not 
end the use of the zoning weapon against minorities. Zoning ordinances were 
now designed to be constitutional on their face, but capable of lending them- 
selves to discriminatory enforcement. Thus, an ordinance might be written so as 
to make it impractical in the first instance for a housing development to go 
ahead. Those who build for whites could then induce a modification of the 
ordinance pro forma. But the moment an unwelcome group threatens to move 
into the area, the officials could stand firm on the ordinance as written. In other 
cases, stricter zoning ordinances may be enacted just when a minority family is 
about to start building. In Miami, Florida, land which public officials thought 
would be used for Negro residences was summarily zoned for industrial uses 
only. The same technique was used outside of Philadelphia. In Pennsylvania, 
Los Angeles and Maryland, housing co-operatives were thwarted by zoning 
devices when local officials thought Negroes might be admitted. As long as the 
officials do not openly give reasons for their actions, recourse to the courts is 
utterly futile. 

Zoning was officially recommended as a method for barring unwelcome races 
by the 1938 FHA “Underwriting Manual.” Section 933 instructed the builder 
in how to keep out “adverse influences” and “unharmonious groups.”’ The 
Manual stated: “One of the best artificial means of providing protection from 
adverse influences is through the medium of appropriate and well-drawn zoning 
ordinances.” 

Another device for checking minority movements is condemnation for public 
improvements. A Negro builder owning a site for a subdivision might first meet 

* In re Lee Sing, 43 Fed. 359 (C. C. Cal., 1890). 

* Murray, States’ Laws on Race and Color 18 (1951). 


7 Hopkins v. City of Richmond, 117 Va. 692, 86 S.E. 139 (1915), rev’d, Irvine v. City of 
Clifton Forge, 97 S.E. 310 (1918); Hardin v. City of Atlanta, 147 Ga. 248, 93 S.E. 410 (1917), 
rev'd, Glover v. City of Atlanta, 148 Ga. 285, 96 S.E. 562 (1918); Harris v. City of Louisville, 
165 Ky. 559, 177 S.W. 472 (1915). 


* 245 U.S. 60 (1917). 
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technical objections to his plans and then difficulty in getting his sewers or 
utility lines approved. If these devices fail to discourage him, the municipal au- 
thorities may discover that the land is needed for a public park. This device 
was employed in Detroit where the City Council condemned a Negro develop- 
er’s land which he had bought for residential development. The site was 
neither suitable for a park nor was it ever intended for one. 

In other cases sites abutting Negro developments have been acquired for 
railroad stations, incinerator dumps, urban redevelopment, public housing 
projects, roads and similar improvements. Such improvements sometimes tend 
to cut off the minority area from the rest of the city and stem the expansion of 
its living space. Where minority groups have already settled on the land, they 
may be summarily evicted. They are frequently forced to pay their own moving 
expenses. The owner is usually barred from raising any objection to the con- 
demnation other than that the use is not public or that adequate compensation 
is not being paid. He may be barred from questioning the necessity for the con- 
demnation, a determination which in some jurisdictions is conclusive upon the 
courts. The owner may thus have no recourse despite palpable misuse of the law. 

Generally, the citizens’ sensibilities may be assuaged by the knowledge that 
the minority owner has been “paid in full.” Actually, however, the owner is for- 
tunate if he gets two-thirds of his actual damage. For besides his outlays for at- 
torneys’ and appraisers’ fees, moving costs and income taxes, he must find an- 
other house, and all too often he discovers that as a member of a minority he 
must pay more than market price. The demolition of his house and those of his 
neighbors, moreover, has shortened the supply of dwellings available to his group 
and made purchase of a house in that community all but impossible. Frequent- 
ly, condemnation of his house leaves him no alternative but to abandon the 
community as well as his friends and his job. 

In Los Angeles, Mexican-Americans were dispossessed under the condemna- 
tion power to make room for public works. In Miami, Florida, the City Council 
ordered a brand-new two million dollar housing project, into which Negroes had 
moved, condemned for public use. Unable to state the precise use, a list of uses 
was mentioned, including a park, public housing, a swimming pool, a stockade 
for city prisoners, and housing for teachers. Ultimately the use chosen was in 
connection with a sewage disposal system.° 

In Detroit, Negro owners were told to move in the name of urban redevelop- 
ment. In Dearborn, the Mayor boasted of his success in keeping Negroes out of 
his city. In Chicago, eviction has been accomplished under the urban redevelop- 
ment program. In Washington, D.C., a Negro area was torn down to make room 
for a new Senate Office Building. It is often difficult to determine whether the 
selection of the minority area was deliberate or incidental, and in the case of the 
Senate Office Building might well have been unavoidable. But all too often the 

* For details see writer’s articles in N.Y. Post, Jan. 21 through Jan. 25, 1952. 
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practice of choosing sites from which minorities are to be ousted is more than 
a coincidence. When the improvements happen to clear slums, they tend to 
receive local official approval.!® 

City planning has not escaped the tendency toward perversion. It offers a 
wide variety of word fronts such as “urban redevelopment,” “zoning,” “slum 
clearance,” “greenbelt,’’ “master plan,” “beauty and amenity,” etc. Most city 
plans and planners are well intentioned. But there have been an increasing num- 
ber of oppressions. The dead-end street has sometimes become the method for 
keeping out the dark-skinned neighbors on the other side of the development; 
the boulevard may no longer be the terraced walk where the shuffling poor may 
observe the strutting rich, but is the new barricade against minority “‘in- 
vaders.”” Walls have been built in Detroit and Miami not for beauty and 
amenity but for exclusion of Negroes. 

Two consultants on urban redevelopment for the government recommended 
methods for restraining “‘population movements.’ “It is extremely difficult,” 
their report said, “‘almost impossible to keep up people’s morale in a threatened 
neighborhood unless they feel contained. Only real boundaries between them 
and the danger of infiltration will allow them to feel effective in combating the 
danger.... There are, however, many possibilities for creating artificial 
boundaries. . . . The complete closing of streets, and the creation of small parks 
can also for a time delay pressure even from great population movements.” 


ADMINISTRATIVE DEVICES 


Administrative chicane is highly difficult to detect and contest. With the ex- 
pansion of government, there have been numerous administrative agencies set 
up with wide areas of discretion. These include among others, city departments 
of various kinds, planning commissions, zoning commissions, urban redevelop- 
ment and housing authorities, boards of standards and appeals and licensing 
commissions. They are not prone to make a record of their discriminatory poli- 
cies or give the minority the evidence on which their oppressions can be tested. 

Filing of building violations is one method for keeping minorities in tow. The 
owner may be told his house is unsanitary or unsafe, or a list of violations may 
be filed against his building, compliance with which would cost a ransom. Con- 
testing an inspector’s determination of what is safe or unsafe, sanitary or un- 
sanitary, complied with or uncomplied with, is often impossible. 

Raising the assessed valuation is another device. A substantial tax increase 
may destroy all or a large part of the equity value. Since value of a building is 
no more than an opinion of a local assessor, the action is difficult to attack, and 

1° Slum clearance is of course commendable when the evicted occupants can be relocated. 
Too often the occupants are summarily evicted with no attention paid to their relocation needs. 


The social damage is then far greater than if the buildings had been left standing and the slum- 
dwellers undisturbed. 


” Report U.D. 3, Preliminary Report on Conservation of Middle-Aged Neighborhoods and 
Properties, Appendices at 29 (NHA, Urban Redevelopment Div., 1944). 
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recourse to the courts is cumbrous. Even if the victim should win in the courts, 
he finds the cost of the fight a heavy burden. Outside Atlantic City, a wealthy 
Negro woman purchased a hotel which she had intended to rent to Negroes. 
She soon learned that a prohibitive tax assessment would be registered if she 
were to carry out her plan. She then offered her property to whites. 

Another device employed to discourage private projects for minorities is the 
practice of disapproving plans or specifications. The refusal by the municipal 
authority is on technical grounds and it is often impossible to discover the real 
motive or get at the facts on which to raise the issue in the courts. 

A stratagem combining legislative and administrative power was an ordi- 
nance adopted by the Board of Commissioners in Montgomery County, Penn- 
sylvania." Its purpose was to check a subdivision undertaken by a co-operative 
which might admit a few Negroes. The ordinance provided that no building 
permit could be issued for the construction of a building in a subdivision until 
the plan of the subdivision had first been approved and a bond filed insuring 
the completion of the streets and other public improvements. After various 
technical obstructions were interposed, the co-operative was informed by the 
Township that the bond would be in the amount of $165,000. Thereafter the 
Commissioners amended the zoning ordinance by providing for building regula- 
tions which made it impossible for the co-operative to build the type of houses 
it had planned and to secure the bond guaranteeing the street improvements. 
After spending some $21,000 in plans and salaries and being hampered and 
delayed at every turn, the co-operative abandoned the project. 

Another method for discouraging an intruding minority group is to thwart or 
delay the dedication of streets and the laying of sewer and water lines or to re- 
fuse arbitrarily to interpret a building requirement. If the courageous venturers 
persist, there is always a legal way of chastising them such as failing to supply 
city services or putting the city dump in the area. 

The civil rights lawyer today is no longer afforded the luxury of the clear test 
or the admitted facts. Each case requires money, labor and patience to dig out 
evidence, and in the end victory may establish only that the particular adminis- 
trative act was unreasonable and thus have only local significance. 


Porice ACTION AND INACTION 


The police force is potentially the most dangerous instrumentality for check- 
ing minority movements. Since police commissioners are locally appointed and 
policemen are local residents, they feel they must cotton to majority opinion to 
retain their jobs. 

Police action can break up a mob or encourage it to run riot. An officer can 
guard or look the other way. He can seek out the culprit or lose sight of him. 
A local procurer may be allowed to operate on the main street, but a Negro 
war veteran might not be permitted to settle within two miles. 


American Veterans Housing Co-operative, Inc. v. Zoning Board, 69 Pa. D. & C. 449 
(1949); see also Hunt, The Battle of Abington Township, 9 Commentary 234 (March, 1950). 





420 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


There are enough empty lots in the City of Chicago for 500,000 houses and 
enough in Cook County for several million. But a Negro who tries to establish 
himself in a white area meets obstacles that range from open assault to race 
riots. In most cases, the Negro home builder is frustrated before violence becomes 
necessary. He may find it impossible to finance; contractors may refuse to build 
for him; FHA may be cool to his effort; and land will be difficult to secure. The 
contractor or lender who helps him may find himself the object of disesteem or 
reprisal. 

A Negro savings and loan association in Chicago is prepared to lend money 
for the construction of Negro housing in white areas. But the big obstacle to 
building in alien territory is arson. To borrow the money from the Negro savings 
and loan association or any other source, fire insurance must be obtained during 
the various stages of construction. This is impossible on land outside established 
Negro zones. Fire insurance companies have seen too many of such ventures 
go up in smoke to gamble on the risk. In 1946, Chicago witnessed thirty-five 
such cases of arson, and since then hundreds of “incidents,” i.e., bombings, 
fires or organized assaults. Between October and December 1951, a wave of 
dynamitings against Negroes, Jews and Catholics struck the Miami area in 
Florida. The burning of a Negro veteran’s home in another southern city re- 
cently got nationwide publicity when a newspaper undertook a campaign to 
raise enough funds to compensate him for his loss. This is hopeful, but unique. 

Arson is not the only menace; police indiligence is another. In one case a Chi- 
cago house owner threatened by a mob for challenging the color line was fol- 
lowed by police to his job, ostensibly to protect him against assault. But the 
police looked the other way when their protégé received an occasional whacking 
from a hit-and-run assailant. In most of the Cook County riots from 1945 to 
July 1951, police action could have checked the rock throwing and rioting had 
the police been disposed to do so. Police at strategic points in relation to riots 
can frustrate the throwing of rocks or flares. The arresting of offenders can not 
only publicize official cooperation, but discourage rioting. 

This the police can do if they wish. Thanks to a few leaders in the area, like 
the late Thomas H. Wright, of Chicago’s Commission on Human Relations, 
some headway has been made in recent years in getting police and public offi- 
cials to cooperate. George Schermer of the Mayor’s Interracial Committee in 
Detroit is another official who has made police more sensitive to their obliga- 
tions. There are others. But their successes have been far from complete. The 
political pressures against race relations officials at the city level are great and 
an unsympathetic mayor can make their job untenable. 

RESTRICTIVE COVENANTS 

Judicial enforcement of restrictive covenants is another device which has 
been used to check minority expansion. The covenant was used first against 
Chinese and enjoined by federal decision.'* State courts, however, upheld such 

48 Gandolfo v. Hartman, 49 Fed. 181 (C. C. Cal., 1892). 
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covenants and enforced them. Their use soon spread with epidemic speed from 
coast to coast. The groups proscribed were not only Chinese and Negroes, but 
Mexicans, Armenians, Japanese, Jews, Persians, Syrians, Filipinos, American 
Indians, and “‘other non-Caucasians.” 

The restrictive covenant issue came before the United States Supreme Court 
in 1929 and, though the Court parried the issue, it supplied enough dicta to sug- 
gest its approval of racial covenant practices.’ 

Up to 1910, Negroes had been scattered in various parts of cities and tensions 
were few. More than seven million houses went up in the 1920’s, virtually all 
of them for whites. Had the building boom included open-land developments for 
Negroes, the tendency toward the crowded slum ghetto might have been 
avoided and suburban development for Negroes launched. Between the time 
of the Corrigan decision and the ultimate review of the issue by the Supreme 
Court in 1948, the Negro migration to the North accelerated and the pattern 
of Negro ghettos in the central city became firmly rooted in the American 
scene. Suburban development was almost wholly barred to them. In this sense, 
the failure of the Supreme Court to strike down the covenant in 1929 may be 
said to have contributed heavily to the pattern of racial segregation and sub- 
urban exclusion which has heightened racial tensions in American commu- 
nities. 

Though judicial enforcement of the covenants was finally enjoined,” the 
covenant itself was not invalidated and its use still persists. In Washington, 
D.C., for example, the two candidates for the Vice-Presidency in the 1952 cam- 
paign (as well as some other high officials) executed agreements to abide by 
covenants which barred “any person or persons of negro blood or extraction 

. any person of the Semitic Race, blood or origin, which racial descrip- 
tion shall be deemed to include Armenians, Jews, Hebrews, Persians, and 
Syrians. . . .” The sanction of such covenants sets an example, lends a morality 
to its use and contributes to the lasting stratification of racial patterns in the 
nation’s capital and elsewhere."* 


THE FEDERAL HovusiInGc ADMINISTRATION 


From the inception of the Federal Housing Administration, discrimination 
practices have prevailed among its officials. Its “Underwriting Manual’ pro- 
vided that properties should continue “to be occupied by the same social and 
racial classes.” One of its responsibilities was considered to be the “prevention 
of infiltration.” It even exhorted the use of a model covenant providing that 
“no persons of any race other than (race to be inserted) shall use or occupy 


44 Corrigan v. Buckley, 271 U.S. 323 (1926). 

16 Shelley v. Kraemer, 334 U.S. 1 (1948); Hurd v. Hodge, 334 U.S. 24 (1948). 

6 Despite the Supreme Court decision outlawing its enforcement, there have been at least 
nine devices for evasion of the covenant. These were first described in my article in the N.Y. 


Post of May 14, 1948, and later, in The Segregation Threat in Housing, 7 Commentary 123 
(Feb., 1949). 
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any building or any lot, except that this covenant shall not prevent occupancy 
by domestic servants of a different race domiciled with an owner or tenant.” 

The manual was studded with instructions of a similar character.” After a 
long and stubborn insistence upon maintaining its segregation policy, which 
continued even after the Supreme Court decision had outlawed enforcement of 
racial restrictive covenants,'* FHA yielded to the pressures of the NAACP and 
other organizations and excised the objectionable sections from the Manual. But 
the damage had been done. 

FHA practices are not always confined to its written word. FHA officials in 
the field exercise potent influence upon the racial composition of neighborhoods. 
Trained in the gospel that Negroes inevitably destroy real estate values, they 
frequently recommend disapproval of sites which Negroes have chosen. On 
exceptional occasions such sites will be approved, but usually where the neigh- 
borhood is accepted as a Negro neighborhood and does not abut a potential 
white development. Since FHA is the leading influence in home building, FHA 
practices have been cementing racial segregation in American neighborhoods. 
Despite FHA’s vast power, no adequate mechanism has been set up to test its 
improvisations, identify its biases or expose its surreptitious violations of con- 
stitutional rights to judicial scrutiny. 


URBAN REDEVELOPMENT 


Urban redevelopment is an outgrowth of the slum clearance movement. It 
won popularity toward the end of World War II as a two-pronged device to 
prime the country out of the anticipated postwar slump and remove urban 
blight from the American landscape. 

In 1949, Congress passed a “comprehensive housing bill’’ containing a formu- 
la under which land ripe for redevelopment could be acquired by loca] agencies 
and the land cost written down to a price that would make redevelopment 
profitable. While public housing authorities were permitted to benefit from the 
write down, the program was designed primarily to aid private developers, who 
were given first call on the land to be acquired. 

The Act listed four types of projects eligible for federal aid: 1) Slum or de- 
teriorated areas; 2) A deteriorated area to be developed for predominantly 
residential uses; 3) Land “predominantly open” but obsoletely platted or in 
diverse ownership; and 4) “Open land necessary for sound community growth” 
to be developed for residential use. The Act clearly intended the uses to be in 
the alternative. Despite this, however, the Administrator of the Housing and 
Home Finance Agency ruled that open land may be used only as part of a slum 
project. He claimed that a letter he sent to Senator Paul H. Douglas during the 
debate in the Senate “legally and morally obligated [me] to administer the open 

11 Underwriting Manual §§ 310, 315, 330 (1935); ibid., §§ 210, 229, 233, 249, 284 (1936); 
ibid., § 937 (1938). 

Shelley v. Kraemer, 334 U.S. 1 (1948). 
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land provisions in accordance with the requirements stated above.” !® Open-land 
projects will be permitted only where ‘“‘necessitated by the displacement of 
families through slum clearance.” The main emphasis in the program was now 
on slum projects which displaced minority families, while virtually no open- 
land projects were actually approved either independently or as part of such 
slum projects. 

In July 1952, the writer received from the Housing and Home Finance 
Agency a telling summary of the urban redevelopment projects approved as of 
June 23, 1952. It showed the following: 


1) Seventy urban redevelopment projects were approved. Every one of them pro- 
posed to displace families. The total number of families to be displaced was 45,450. 

2) Not a single project approved was to be built on open land as authorized by the 
statute, and only five were “predominantly open.” 

3) Of the 45,450 families to be displaced, all but 13,650 were listed as “nonwhite”’ 
and a goodly proportion of the whites appeared to be members of other minority 
groups for whom housing was not easily available (Puerto Ricans in New York, Mexi- 
cans in the West, and others). 


Though only the public housing program could provide accommodations for 
the displaced families, only 1,778 families were to be provided with such hous- 
ing. (One thousand of these were in Norfolk, Virginia, which has always been 
held out as a model project. Yet even here, of 2,930 families all but 15 were 
nonwhite.) 

From the above tabulation it appears clear that urban redevelopment, be- 
gun as a social reform was, like many other social reforms, deflected from its 
originally creditable aim and turned into another instrument for harrying 
minorities.?° 


1 Quoted from letter of Housing and Home Finance Agency Administrator Raymond M. 
Foley to Lee F. Johnson, Executive Vice-President, National Housing Conference (Feb. 8, 
1952). 

*° The Administrator’s ruling demonstrates how administrative interpretation may some- 
time even nullify a statute. The law seems established that when the provisions of a statute 
are clear, a letter such as the Administrator sent to Senator Douglas is not relevant as an in- 
dication of legislative intent. 

In Ex Parte Collett, 337 U.S. 55, 61 (1949), noting that the petitioner’s argument proceeded 
“not from one side or the other of the literal boundaries of [the Section] but from its legislative 
history,’’ the Supreme Court said tersely, ‘The short answer is that there is no need to refer 
to the legislative history where the statutory language is clear.’’ Legislative history and other 
“extrinsic aids to construction’ may be turned to only “‘ ‘to solve, but not to create an am- 
biguity. . . . If the language be clear . . . there is nothing to construe.’’’ United States v. 
Shreveport Grain & Elevator Co., 287 U.S. 77, 83 (1932). 

The logic of the ruling is plain. The Constitution, in requiring three readings of an act in 
each house intended to insure that the listening legislators knew what they were voting on. 
Thereafter lawyers and their clients have a right to rely on the clear provisions of a statute 
without having to resolve the mental permutations of a Congressman who may have been in- 
strumental in its passage. No lawyer carries a sheaf of Congressional Records of the last fifty 
years to enlighten him on whether a simple sentence means what it says, and no lawyer should 
be obliged to do so. 

When a bill is introduced and its meaning is clear, the rank and file who have read it and 
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The abuse of the urban redevelopment power can be far more mischievous 
than the misuse of the zoning power or enforcement of racial covenants. Cove- 
nants are private agreements while urban redevelopment is publicly subsidized 
and backed by official power. Both racial zoning ordinances and covenants bar 
minorities from designated sites, but urban redevelopment ousts them from 
housing they already have. The need for careful checks upon official power is 
particularly emphasized by the fact that the proportion of overcrowding for 
nonwhites is now four times as great as for whites, and the proportion of sub- 
standard housing occupied by nonwhites is six times as great.”! 

The listing of these trespasses upon minority rights is not meant to obscure 
the gains made in recent years. However makeshift the houses, the fact is that 
the Negro has been establishing himself in the cities, and while tensions exist, 
they can be relaxed through planning and sensible housing programs. The pub- 
lic housing projects which have succeeded in integrating Negroes and whites 
in new neighborhoods are excellent examples of what can be done. 

But there are dangers in indifference. Sanctions of racial exclusion practices 
are lending a morality to anti-Negro discrimination and segregation in northern 
sections where it had never been known before. Vast pools of government capital 
and credit are enabling the construction of huge racially-segregated areas, 
cementing segregation in schools, employment and public facilities. Emphasis 
upon “local autonomy” is vesting in local officials powers of exclusion which 
may markedly check social fluidity. Overcrowding, the worst aspect of slum 
life, is being intensified, bringing in its wake disease, delinquency, despair, and 
deterioration of the faraily structure. 

To counteract the trend toward abuse of political instruments of government 
it must be recognized that the courts can no longer be looked to for the sole or 
even the main source of protection. New approaches and new devices are 
needed: citizens and citizen organizations must be alerted to the corroding in- 
fluences of official mischief generated by racial bias. The National Committee 
against Discrimination in Housing, the NAACP and similar organizations can 
play a vital part. But expansion of citizen organizations and citizen responsi- 
bility at the local level is needed as well. Greater federal leadership in protecting 
civil rights is also needed. The Republican Party Platform in 1952, which made 


urged its enactment, the people affected by it, the press that supported it, and the President 
who signed it, all have a right to rely on its plain meaning. Nor may we assume that every 
Senator, and thereafter every Representative in the House, read the Record and knew about 
the Administrator’s letter, or if they did know it, intended to substitute its content for the 
plain words of the statute. If this were so we should be substituting the law of the letter for the 
letter of the law. 


"On January 15, 1953, after continued pressure by the writer and others, the Housing 
and Home Finance Agency issued a regulation attempting in general terms to check the con- 
tinued displacement of minorities by urban redevelopment. As in previous experiences, how- 
ever, the effectiveness of the regulation will, of course, ultimately be determined by the good 
faith of the Administration rather than by the letter of the regulation. 
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federal responsibility “supplemental” to states’ rights in this area, was an un- 
fortunate misconception of federal and state function. Federal responsibility to 
secure civil rights is and has been primary and should remain so. 

The duties and personnel of the Civil Rights Division of the Department of 
Justice should be expanded. The Division should be headed by an outstanding 
lawyer and might be reinforced by an advisory committee of leading citizens 
who can add to its prestige and protect its functions against political manipu- 
lations. 

Proper forums and procedures should be set up for exposing administrative 
infractions of minority rights. Where complaints of officialized oppressions have 
been made, public officials might be required to answer under oath at prelimi- 
nary hearings so that proper challenge of constitutional violations may be 
made in courts. A board should be set up by the President to facilitate the airing 
of anti-racial practices by such federal agencies as the FHA and other agencies 
in which anti-racial practices have been common. State boards might be set 
up to check abuse on the local level. 

Manifestly these recommendations are not complete, nor are protecting 
agencies themselves free from corruption. But civic leadership and the assump- 
tion of federal responsibility can all help in shoring up the structure of morality 
now being shaken at the official level by assaults upon minority rights. 





FREEDOM OF RELIGION AND 
STATE NEUTRALITY 


Wuser G. Karzt 


Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof. . . . 


I 


NTIL RECENTLY, the meaning of these words of the First Amendment had 
| | seldom been litigated in the Supreme Court, and the few interpretations 
which the Court had made had provoked little criticism. Decisions of 
the past five years, however, have raised a controversy which fills hundreds of 
pages in the law reviews, church papers, and other journals of opinion. In 1947, 
the Court upheld a New Jersey statute permitting school districts to reimburse 
the cost of bus transportation to parents of children attending parochial schools. ¥ 
In 1948, the Court held unconstitutional the Champaign public school program 
of “released time”’ religious instruction.” In 1952, the Court sustained the New 
York City released time program which differed from the Champaign chiefly in 
that the New York classes in religion were not conducted in public school 
buildings.* 
The controversy has centered upon the principle first clearly stated in Mr. 


Justice Black’s majority opinion in the bus case, the principle that the First 
Amendment (made applicable to state action by the Fourteenth Amendment) 
requires not only neutrality between religious groups, but also neutrality be- 
tween “religious believers and non-believers.” he “establishment” clause for- 
bids not only laws which prefer one religion over another, but also laws which 


“aid all religions.”* Compliance with the First Amendment means separation of 
church and state: se 


The First Amendment has erected a wall of separation between church and state. 


That wall must be kept high and impregnable. We could not approve the slightest 
breach.*® ‘ 


None of the justices dissented from this principle. The majority held that the 
principle did not preclude the inclusion of parochial school pupils in a general 
program of using public funds for bus fares of school children/The four dissent- 
ers not only agreed that the First Amendment forbids nondiscriminatory aid to 
religion, but found the principle violated by the New Jersey statute. , 

t James Parker Hall Professor of Law, University of Chicago. , 

! Everson v. Board of Education, 330 U.S. 1 (1947). 

* McCollum v. Board of Education, 333 U.S. 203 (1948). 

* Zorach v. Clauson, 343 U.S. 306 (1952). 

* Everson v. Board of Education, 330 U.S. 1, 15, 18 (1947). 

* Tbid., at 18. 
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In the Champaign case, the Board of Education urged the Court to overrule 
the principle of “no aid to religion” and to sustain the released time program. 
The Court reaffirmed its stand, however, speaking again in terms of separation 
of church and state. In the language of Mr. Justice Frankfurter, 

Separation means separation, not something less. Jefferson’s metaphor in describ- 

ing the relation between Church and State speaks of a “wall of separation,” not of a 
fine line easily overstepped.* (Concurring opinion.) 
Eight of the justices found the Champaign program unconstitutional Whe dis- 
senting opinion of Mr. Justice Reed did not reject the “no aid” principle. He 
found in the Champaign plan, however, mere “incidental advantage’’ and not 
“purposeful aid.’ 

The principle thus twice affirmed by all of the justices was widely and excit- 
edly challenged.* Most of the criticisms reflected a fear that a rule of government 
neutrality between religious believers and nonbelievers would in practical effect 
be hostile to religion.)For example, the statement of a group of twenty-seven 
Protestant leaders predicted that the Court’s “hardening” of the concept of 
separation “will greatly accelerate the trend toward the secularization of our 
culture.”’® They asserted that free “cooperation” between church and state is 
permissible so long as no special privilege is granted to any church. 

On the other hand, the “absolute separation” principle was vigorously de- 
fended by many writers and by civil liberties organizations.'° The controversy 
reached its peak as the New York City released time case reached the Supreme 
Court. The Court voted six to three to sustain the New York program." Mr. 
Justice Douglas, speaking for the Court, did not disavow the “‘no aid” principle, 
but he seemed carefully to avoid reaffirming oo spoke with approval of state 
encouragement of religious instruction and of state cooperation with religious 
authorities. The neutrality of which he spoke was neutrality “when it comes to 
competition between sects.” 

The three dissenters charged in the strongest terms that the majority had 
violated the “no aid” principle. Mr. Justice Black regretted that “the religious 
follower and the atheist are no longer to be judicially regarded as entitled to 
equal justice under law.””4)Mr. Justice Frankfurter found that “Happily [the 
principles of the Champaign case] are not disavowed by the Court. From this I 
draw the hope that in future variations of the problem which are bound to come 
here, these principles may again be honored in the observance.” Mr. Justice 

* McCollum v. Board of Education, 333 U.S. 203, 231 (1948). 

"Tbid., at 248-49. 


; =a articles in the symposium, Religion and the State, 14 Law & Contemp. Prob. 
*8 Christianity & Crisis 90 (1948). 
1 See note 8 supra. 
” Zorach v. Clauson, 343 U.S. 306 (1952). 

® Thid., at 314. 

8 Tbid., at 320. 





“4 Thid., at 323. 
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Jackson concluded: “‘Today’s judgment will be more interesting to students 
psychology and the judicial process than to students of constitutional law,” 

The majority opinion may be read as holding that aid to religion is a proper 
legislative purpose so long as the aid involved is relatively minor. The opinion 
speaks of “‘the religious nature of our people.” It refers to customs such as 
Thanksgiving Day proclamations and the opening of Court sessions with the 
words of the marshal, “God save the United States and this honorale Court.’’* 
The decision need not be interpreted, however, as such a watering down of the 
neutrality principle. Such an interpretation would slight a passage in terms of 
which the entire problem might be clarified. In this passage, the Court puts the 
doctrine of separation of church and state in its proper place—as a summary or 
paraphrase of the provisions of the First Amendment concerning religious free- 
dom: 

There cannot be the slightest doubt that the First Amendment reflects the philos- 
ophy that Church and State should be separated. And so far as interference with the 
‘free exercise”’ of religion and an “establishment” of religion are concerned, the separa- 
tion must be complete and unequivocal. The First Amendment within the scope of its 
coverage permits no exception; the prohibition is absolute. The First Amendment, 
however, does not say that in every and all respects there shall be a separation of 
Church and State. Rather, it studiously defines the manner, the specific ways, in which 
there shall be no concert or union or dependency one on the other.” 


This passage suggests that “separation of church and state’’ is not an independ- 
ent principle, that the primary principle is that of religious liberty—protected 
by the First Amendment en nenees action either establishing religion 
or prohibiting its free exercise./These protections are conveniently summarized 
in the phrase “separation of church and state,”’ since religion is thus to be in- 
sulated from governmental power whether exerted for its establishment or to 
prohibit its free exercise. 

In many situations, however, complete separation of church and state would 
operate to restrain religious freedom./Where this is the case, the opinion implies, 
there is no constitutional requiremeht of separation. In other words, the limits 
of the separation doctrine are to be found by reference to the constitutional 
principle of religious liberty, not vice versa. 

The recognition of this proposition would place the recent controversy in a 
new light. Much of the opposition to the ‘‘no aid’’ principle has arisen because 
the principle was expressed in terms of strict “separation.’J If it is understood 
that the separation principle does not preclude action to avoid restraints on re- 
ligious freedom, one source of confusion would be eliminated and a more objec- 
tive and dispassionate examination of the entire problem would be promoted. 

In the next two sections of this article the “separation” and “no aid”’ prin- 
ciples will be examined more closely. In the following section, the fear of Roman 
Catholic religious oppression will be noted, a fear which apparently accounts 


4 Tbid., at 325. 8 Thid., at 313. 17 Thid., at 312. 
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for much of the insistence on absolute separation. Finally, some of the specific 
problems with respect to religion and elementary education will be briefly re- 
formulated in the light of the distinction between affirmative aid and spent 
of the free exercise of religion. 

II 

The secondary and relative nature of the principle of church-state separation 
is most clearly illustrated in areas where the state takes over the ordering of the 
lives of groups of citizens, as in the armed forces, in prisons, and in institutions 
to which delinquent or dependent children are committed. Here the effect of 
strict separation would be seriously to limit the religious freedom of the citizens 
concerned.|Effective freedom of religion in these areas often requires some sort 
of implementation or cooperation by the state. It is impossible both to protect 
religious freedom and to keep the state completely insulated from religion and 
religious controversy. In these areas such insulation is not required by the First 
Amendment. This is not to say that individuals here have an enforceable con- 
stitutional right to implementation of their religious freedom. The point is 
rather that the First Amendment leaves a wide area of legislative discretion 
which strict separation of church and state would foreclose. 

In Quick Bear v. Leupp, the Commissioner of Indian Affairs had agreed with 
the Bureau of Catholic Indian Missions to pay for education in mission schools 
for children whose parents chose such schools. Payment was to be from tribal 
“trust funds” or “treaty funds.” Congress had previously declared “the settled 
policy of the Government to hereafter make no appropriation whatever for edu- 
cation in any sectarian school.” The plaintiffs contended that this declaration 
should be interpreted as covering payments from the tribal funds ‘on the 
ground that the actions of the United States were to always be undenomination- 
al, and that, therefore, the Government can never act in a sectarian capacity.” 
The Court ruled otherwise, however, and approved the government administra- 
tion of the trust funds in the interest of freedom of religion. The Court pointed 
out that the plaintiffs’ contention attributed to Congress an intention to pro- 
hibit the free exercise of religion among the Indians. 

In the armed forces or in federal prisons, absolute separation of church and 
state would invalidate regulations facilitating religious worship. Their validity, 
however, seems indubitable, although it is unlikely that this question can ever 
reach the Supreme Court. Court has strictly limited the scope of federal 
taxpayers’ suits and this doctrine has been held to require dismissal of a suit to 
outlaw the system of army and navy chaplains.'*)In government communities 
such as Oak Ridge, Tennessee, the provision of charches for the isolated inhabit- 
ants apparently raised no question under the Constitution. 

Similar questions have arisen with respect to children who become wards of 
the state. Illinois statutes provide for commitment of neglected and delinquent 
® 210 U.S. 50 (1908). 

1* Elliott v. White, 23 F. 2d 997 (App. D.C., 1928). 
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children to institutions controlled by persons of the same religious faith as the 
parents.*° A taxpayer sought to enjoin payments under such a statute to a Ro- 
man Catholic industrial school. It was contended that “under the Constitution 
no ward of the State can be committed to any institution where there are reli- 
gious services or where religious doctrines are taught The court rejected this 
view, saying: 

It would be contrary to the letter and spirit of the Constitution to exclude from reli- 
gious exercises the members of any denomination when the State assumes their control 
or to prevent the children of members from receiving the religious instruction which 
they would have received at home.” 


Payments to such schools were held not precluded by a constitutional prohibi- 
tion of appropriations in aid of sectarian schools. 

The Illinois Supreme Court has also upheld action by the Cook County Com- 
missioners authorizing the erection and operation of a Roman Catholic chapel 
on the grounds of the county poor farm.” 

Analagous state cooperation in the interest of religious freedom is prescribed 
by the Chicago Medical Center Act. The Medical Center Commission is author- 
ized to acquire land in a large area by purchase or eminent domain. The act 
authorizes the Commission to sell parcels to religious as well as medical and edu- 
cational organizations “who shall use the same for serving persons using the 
facilities offered within the District.’”’** Here is legislative recognition that where 
the state takes over the development of a large area, a strict separation of 
church and state would unduly restrain the free exercise of religion. One may 
be confident of the validity of this provision under both the First Amendment 
and (in view of the industrial school precedent) the state provision against 
“grants or donations” of land for religious purposes. 

In state universities provision for religion raises somewhat different ques- 
tions. There is increasing recognition of the fact that in a program based on 
strict separation of church and state it is difficult to avoid anti-religious teach- 
ing, however unintended. The following is from a report of the American Council 
on Education on “The Relation of Religion to Public Education’’: 

[Ijn many institutions of higher education and of teacher education, a system of 
philosophy is taught—in the traditional indoctrinational sense of that word—which 
negates the religious beliefs of millions of Americans. To present such a system of 
philosophy with the emphatic endorsement of the instructor while at the same time 
contending that religion must be kept out of public education is strangely inconsistent. 
For a naturalistic philosophy involves religious assumptions quite as much as a super- 
naturalistic philosophy. To call supernaturalism a religion and naturalism a philosophy 

* Til. Rev. Stat. (1951) c. 23, §§ 211, 299b1. 

® Dunn v. Chicago Industrial School, 280 Ill. 613, 618, 117 N.E. 735, 737 (1917). 

® Reichwald v. Catholic Bishop, 258 Ill. 44, 101 N.E. 266 (1913). 

* Til. Rev. Stat. (1951) c. 91, § 130. 
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and on that basis to exclude the one and embrace the other is, we think, a form of self- 
deception.** 

Provision in state universities for the study of religion and for religious organi- 
zations and activities is justifiable, but not because the promotion of religion 
is in any degree a proper state purpose. Since the state is, in large degree, organ- 
izing the intellectual and social life of the students, provision for veluntary 
religious study and activities is proper as an effort to avoid discrimination 
against religion. 

This question is in litigation at the University of Minnesota. A taxpayer is 
seeking to restrain the use of university buildings for meetings of student groups 
held under the auspices of denominational foundations.4 He objects also to the 
appointment of a Coordinator of Student Religious Activities in the office of the 
Dean of Students and to the university’s cooperation in projects such as a reli- 
gious census, and “Religion in Life Week.” No decision on the merits has as yet 
been reached. 

In such controversies, one is reminded of the plan for the University of Vir- 
ginia presented by Thomas Jefferson, the originator of the ‘wall of separation”’ 
metaphor. In a report as rector of the university,” Jefferson referred to the 
“‘want of instruction in the various creeds of religious faith” as a ‘chasm in a 
general institution of the useful sciences.”’ He presented a plan for the establish- 
ment of “sectarian schools of divinity” ‘‘on the confines of the University.” The 
plan was recommended as a device to “complete the circle of the useful sciences 
embraced by this institution, and fill the chasm now existing, on principles 
which leave inviolate the constitutional freedom of religion.” It was also pre- 
sented as having the “further . . . advantage of enabling the students of the 
University to attend religious exercises with the professor of their particular 
sect, either in the rooms of the building still to be erected, and destined to that 
purpose under impartial regulations . . . or in the lecturing room of such pro- 
fessor.” 

The “G.I. Bill of Rights,’ with its provisions for veterans’ educational bene- 
fits, furnishes another illustration of the limits of church-state separation.” 
These benefits include tuition and support for education in church operated 
colleges and for ministerial training in sectarian seminaries. Congress had de- 
cided upon a program of supervised educational benefits with tuition payments 
direct to the colleges or schools and with the Veterans Administration passing 
upon their standards. It was permitting the veterans to choose their schools and 
fields of study. Adherence to complete separation of church and state would 

*% 11 American Council on Education Studies, Reports of Committees and Conferences 
Ser. I, No. 26, at 20 (1947). 

% State ex rel. Sholes v. University of Minnesota, 54 N.W. 2d 122 (Minn., 1952). 
% 19 Writings of Thomas Jefferson 414-16 (Mem. ed., 1905). 
*7 Servicemen’s Readjustment Act of 1944, 58 Stat. 284 (1944), Title II. 
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have required forbidding the choice of theological seminaries or church related 
colleges. The refusal by Congress thus to restrict the religious freedom of veter- 
ans was clearly within the area of discretion left open by the separation doc- 
trine.?* 

The foregoing illustrations do not show that aid to religion, if relatively mi- 
nor, is a proper legislative purpose/They are examples, rather, of legislation 
which a strict rule of church-state separation would preclude, but which is per- 
missible to avoid hampering the free exercise of religion. It was Mr. Justice 
Black’s failure to make clear this distinction in the bus case which left his opin- 
ion vulnerable to the ridicule of Mr. Justice Jackson. Black insisted both on a 
wall of separation “high and impregnable” and also on legislative discretion to 
include parochial schools in a bus fare reimbursement program. Jackson could 
thus charge him with following the precedent of Byron’s Julia who, “whispering 
‘I will ne’er consent,’—consented.”””* 

The distinction between aid to religion and the avoidance of hostile discrimi- 
nation may be further illustrated in relation to tax exemptions and deductions.*° 
In the Champaign released time case, the Board of Education argued that tax 
exemptions must either be considered as “the greatest anomaly in modern juris- 
prudence’”’ or must be accepted as evidence that nondiscriminatory aid may be 
granted to religious groups without violation of the First Amendment."/This 
argument ignores the distinction illustrated in this section. One may accept the 
“‘no aid” rule and yet defend the familiar religious tax exemptions. A govern- 
ment granting tax exemption to nonreligious agencies for charitable, education- 
al, and cultural purposes may grant and should grant exemption to similar reli- 
gious institutions to avoid restraining the free exercise of religion., The same ar- 
gument applies to income tax deductions for church contributions. In assessing 
tax burdens, as in other situations discussed in this section, the doctrine of 
church-state separation requires only neutrality; it does not forbid legislation 
designed to avoid anti-religious discrimination. This seems to be the point made 
by Mr. Justice Reed in the Champaign case where he referred to the freedom of 
churches from taxation as an incidental advantage which they have “with other 
groups similarly situated.”” 

Furthermore, in the absence of deductions for contributions to private insti- 
tutions, taxation to support the vast public programs of assistance, education, 
and recreation would greatly hamper the freedom of individuals to support pri- 
vate programs, religious and nonreligious. With increasing tax rates, such deduc- 
tions are important if acceleration of the trend toward state monopoly of welfare 


%* A Wisconsin veterans’ educational bonus was upheld over the objection that it involved 
aid to religious schools. State ex rel. Atwood v. Johnson, 170 Wis. 251, 176 N.W. 224 (1920). 

** Everson v. Board of Education, 330 U.S. 1, 19 (1947). 

* The few cases dealing with tax exemptions are discussed in Paulsen, Preferment of 
Religious Institutions in Tax and Labor Legislation, 14 Law & Contemp. Prob. 144 (1949). 

*! Brief for Appellees at 71, McCollum v. Board of Education, 333 U.S. 203 (1948). 

*? McCollum v. Board of Education, 333 U.S. 203, 249 (1948) (Reed, J., dissenting). 
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and cultural activities is to be checked. This is a point of considerable impor- 
tance from the viewpoint of democratic pluralism. 

It must be added that it has not always been found practicable to avoid dis- 
crimination against religion. For example, state provision of subsidized profes-| 
sional education necessarily tips the scales in favor of secular vocations. What- 
ever comment one makes as to such discrimination, one must admit that the 
greater the expansion of government activity in fields of education and welfare, 
the more serious is the problem of incidental restraint of the free exercise of 
religion. / 


Ill 

As already noted, much of the recent controversy has centered around the 
proposition, first clearly stated in the New Jersey bus case, that the “‘establish- 
ment” clause forbids “aid to all religions” as well as aid to a favored denomina- 
tion. It has also been noted that many religious leaders have criticized the prop- 
osition, fearing that it implies a “hardening” of the doctrine of church-state 
separation. We have seen, however, that the “‘no aid’’ rule does not preclude 
state recognition of religion when necessary to preserve religious freedom. One 
may therefore examine the “no aid” rule free from the fear that it embodies hos- 
tile indifference to religion. ¢ 

To the present writer, the difficult questions raised by this rule are questions 
as to whether by proper interpretation it may be found in the First and Four- 
teenth Amendments. They are not questions as to its soundness as a matter of 
policy and political philosophy. The rule reflects a view that religion is truly free 
only when it is free from coerced support as well as coercive restraints. The clas- 
sic statement of the case against state aid is that of James Madison in his famous 
‘Memorial and Remonstrance Against Religious Assessments.’’** The proposal 
which was pending was “A Bill Establishing a Provision for Teachers of the 
Christian Religion.” Madison’s argument, however, treated the proposal as one 
of nondiscriminatory support for all religion. He condemned it as inconsistent 
with the nature of religion and as harmful in many ways to both church and 
state. The arguments are as cogent for mid-twentieth century America as for 
1785. 

Nor is a rule of “‘no state aid” in any sense hostile to religion if one views re- 
ligion as man’s free response to God. In the words of William E. Hocking: 

... it is of the essense of the religious spirit and of its ideal always to persuade, 
never to compel. . . . Again, religion is never political in its nature. It has no speech 
except to free spirits. Its aim is to draw men to devotion to its ideal, and a devotion 
that is enforced is not sincere. . .. When it mistakenly uses the organs of power the 
very object of religion is undermined.™* 


** This document is added as an appendix to the opinion of Mr. Justice Rutledge in Ever- 
son v. Board of Education, 300 U.S. 1, 63 (1947). 


** Hocking, The Principles of Religious Liberty, 20 Internat’! Rev. of Missions 493, 500, 
501 (1931). 
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As a matter of policy, the case for ‘‘neutrality between religion and non- 
religion” is compelling. Less satisfactory, however, is the route by which the 
principle has emerged as a rule of constitutional law applicable to both federal 
and state governments. 

Much of the controversy has focused upon the history and meaning of the 
First Amendment clause, ‘Congress shall make no law respecting an establish- 
ment of religion. . . .” [The issue is as to whether anything more was here in- 
tended than prohibition of a national church and preferential aid to one denomi- 
nation or religion. The issue is much more debatable than would be concluded 
from opinions of Mr. Justice Black or from the long opinion of Mr. Justice Rut- 
ledge in the bus case. Professor Corwin, the Princeton constitutional historian, 
has flatly stated that the Court’s view that the First Amendment forbids Con- 
gress to “pass laws which .. . aid all religions,” is “untrue historically.”* 

The various lines of evidence will not be examined here.fOne conviction 
emerges from a study of the various attempts at “proof.” This is the melancholy 
conviction that the heat generated by questions concerning religion has made 
fairness in the handling of historical evidence almost impossible. for example, 
Mr. Leo Pfeffer, in his article in this Review,” emphasized the Senate debate 
on the First Amendment. In this debate the Senate rejected two early formula- 
tions which were drafted in terms of “establishing one Religious Sect or society 
in preference to others” and “establishing any particular denomination or reli- 
gion in preference to another.” He offered the defeat of these drafts as strong 
evidence of intention to forbid nondiscriminatory aid and twitted opposing 
writers for not referring to this Senate action. Mr. Pfeffer himself, however, sup- 
pressed or ignored the fact emphasized by some of these writers that the word- 
ing approved by the Senate (six days after the action just referred to) was also 
a prohibition of a national orthodoxy: Congress shall make no law “establishing 
articles of faith or a mode of worship. . . .””*’, 

Doubt must remain as to the “intention” of Congress in adopting the report 
of the conference committee, and also as to the “intention” of the ratifying 
bodies in the states. The question of aid to religion had apparently been much 
discussed in connection with the development of the Northwest Territory. On 
July 23, 1787, the Continental Congress authorized a sale of lands in the North- 
west Territory with the following provision: 

The lot N29 in each township or fractional part of a township to be given perpetual- 
ly for the purposes of religion.** 

There was apparently no uniform policy, but the original constitution of Ohio 
(1802) provided: 
—“—" The Supreme Court as National School Board, 14 Law & Contemp. Prob. 3, 10 


** Pfeffer, Church and State: Something Less Than Separation, 19 Univ. Chi. L. Rev. 1, 15 
(1951). 


47 Journal of the First Session of the United States Senate 128 (1820). 
** 33 Journals, Cont. Cong. 400 (Lib. of Cong. ed., 1936). 
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That laws shall be passed by the legislature, which shall secure to each and every 
denomination of religious societies, in each surveyed township which now is, or may 
hereafter be formed in the state, an equal participation, according to their number of 
adherents, of the profits arising from the land, granted by congress, for the support of 
religion, agreeably to the ordinance or act of congress, making the appropriation.*® 

Whatever may be the scope of the First Amendment, its provisions affect 
state statutes only to the extent that they are made applicable by the due proc- 
ess clause of the Fourteenth Amendment. Recent church-state cases have appar- 
ently been decided on the assumption that the Fourteenth Amendment makes 
applicable to the states the specific prohibitions of the First Amendment. In 
cases of certain other classes, the majority of the court has held that the Four- 
teenth Amendment incorporates only those provisions of the Bill of Rights 
which are “implicit in the concept of ordered liberty.”’*{ The Court has thus re- 
jected Mr. Justice Black’s view that the Fourteenth Amendment was intended 
to make the entire Bill of Rights applicable to the States. Recent historical re- 
search has confirmed the Court’s interpretation and has indicated in particular 
that the Fourteenth Amendment was not understood as incorporating the “‘es- 
tablishment of religion’’ clause. In the latest case, however, the court continues 
to speak of 
the First Amendment which (by reason of the Fourteenth Amendment) prohibits the 
states from establishing religion or prohibiting its free exercise.“ 


This is somewhat paradoxical since the prohibition of congressional legisla- 
tion “respecting an establishment of religion’”’ (whatever its additional scope) 
seems clearly to have precluded Congress from disturbing the preferential “‘es- 
tablishments” which persisted in a number of states well into the nineteenth 
century /It is ironic that the due process clause of the Fourteenth Amendment 
comes to forbid state “establishment of religion’’ by incorporating the very 
words of the First Amendment which originally forbade its abolition. 

The device of incorporating the First Amendment was not a necessary device 
and it might have been preferable to develop the limitations upon state action 
affecting religion out of the Fourteenth Amendment due process clause itself. 
Without reference to the First Amendment, the Court held that the “liberty” 
protected by the Fourteenth includes freedom for religious schools;* the rule 
forbidding affirmative aid to religion might easily have been similarly derived 
as implicit in the liberty of disbelief. The point will be of little practical impor- 
tance, however, so long as it remains clear that neither amendment requires ab- 
solute separation of church and state. 

** Ohio Const. Art. VIIT, § 26 (1802), in 1 Statutes of Ohio 83 (Chase ed., 1833). 

# Adamson v. California, 332 U.S. 46 (1947). 

“ Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights?, 2 Stanford L. 
Rev. 5 (1949). 

@ Meyer, The Blaine Amendment and the Bill of Rights, 64 Harv. L. Rev. 939 (1951). 

* Zorach v. Clauson, 343 U.S. 306, 309 (1952). 

“ Pierce v. Society of Sisters, 268 U.S. 510 (1925). 
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IV 

One might expect that where strict separation is incompatible with the free 
exercise of religion, individuals deeply concerned for the protection of civil lib- 
erties would prefer protection of religious freedom to the maintenance of strict 
separation. This is not always the case, however, as witness Mr. Justice Rut- 
ledge’s opinion in the bus fare case and the position of the American Civil Liber- 
ties Union in all of the recent cases. Speculation is invited as to why absolute 
separation is supported in quarters such as these, apparently regardless of the 
resulting restraint of religious liberty. 

One influential factor is probably a fear of the Roman Catholic Church as a 
potential threat to religious freedom. It would be pleasant to follow the practice 
of most writers in this field and leave this factor behind the scenes\ I believe, 
however, that the confusion beclouding many of these issues will never be dis- 
pelled unless this fear is considered with as much objectivity as is possible. It 
has some justification both in writings of Roman Catholics and in action some- 
times taken where they are the dominant group. 

The central question is as to the proper function of the state in relation to re- 
ligion. Msgr. John A. Ryan, a prominent Roman Catholic spokesman of the last 
generation, argued on the basis of papal encyclicals that it is a duty of the state 
to promote the true religion and legally to prohibit assaults upon it.“ He noted 
that, in practice, this could have “full application” only in the “completely 
Catholic State”; that is,a community “either exclusively, or almost exclusively, 
made up of Catholics.” He argued that a Catholic state could not logically per- 
mit dissenting groups to carry on “general propaganda” nor could they continue 
to share in privileges such as tax exemption. Referring to constitutional guaran- 
tees which might stand in the way, he commented: 

[C]onstitutions can be changed, and non-Catholic sects may decline to such a point 
that the political proscription of them may become feasible and expedient.“ 

He insisted, however, that all this should not give anyone cause for concern: 

While all this is very true in logic and in theory, the event of its practical realization 
in any State or country is so remote in time and in probability that no practical man 
will let it disturb his equanimity or affect his attitude toward those who differ from 
him in religious faith.” 

Msgr. Ryan may have come to realize that his language concerning feasibility 
and expediency of proscription of non-Catholic sects was offensive and provoca- 
tive, for in his 1940 edition, he eliminated these phrases although leaving his 
position unchanged.** 

The Rev. Robert C. Hartnett, S.J., writing in 1948, concedes that Msgr. 

** Ryan, Comments on the ‘‘Christian Constitution of States,” in Ryan and Millar, The 
State and the Church, 26, 37-39 (1922). 

“ Tbid., at 38. 

47 Thid. 

* Ryan and Boland, Catholic Principles of Politics 320 (1940). 
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Ryan’s book provides “‘a little arsenal of objections to our theology on church- 
state relations.’”’ He assumes, however, that objectors will be sufficiently re- 
assured if they are told: 

It is just as possible to draw from Catholic teaching a set of principles about Church- 
State relationships much more in accord with American democratic principles.” 


As an example, he cites the position of Jacques Maritain, who wrote as fol- 
lows concerning freedom of conscience, the right “of the human person to make 
its way toward its eternal destiny along the path which its conscience has recog- 
nized as the path indicated by God.” 

With respect to God and truth, one has not the right to choose according to his own 
whim any path whatsoever, he must choose the true path, in so far as it is in his power 
to know it. But with respect to the State, to the temporal community and to the tem- 
poral power, he is free to choose his religious path at his own risk, his freedom of con- 
science is a natural, inviolable right.” 


It is not surprising that the fears of non-Romans persist despite a few such 
statements reconciling political libertarianism with Catholic theology. Reports 
of religious oppression in Spain, outspokenly defended by Spanish bishops, give 
evidence that the “practical realization” of oppressive policies “in any State or 
country” is not as remote as Msgr. Ryan thought. Concern of Americans is in- 
creased, furthermore, by reports of abuse of the public school system for Roman 
Catholic religious teaching. 


In view of these facts and in the absence of any authoritative and explicit 
repudiation of the line of teaching illustrated by Msgr. Ryan’s statement, it is 
not surprising that issues like that presented by the bus fare case are usually 
discussed in an atmosphere of distrust. 

The basic question, however, remains. Shall we try to put aside fears of reli- 
gious oppression when we determine the area of religious freedom, maintaining 
vigilance and dealing vigorously with acts of religious coercion whenever they 
appear? Or shall we reduce the area of religious freedom by a strict separation of 
church and state, hopeful that we may thereby check the growth of power which 
might coerce? To phrase the alternatives in this fashion is, of course, to indicate 
a preference for the former, a preference in line with the main stream of civil 
liberty tradition from the days of Jefferson. 


Vv 


The principle of state neutrality, with its distinction between aid to religion 
and protection of religious freedom, helps to locate the issues actually involved 
in some of the troublesome church-state problems concerning public and private 
schools. 

“ Hartnett, Federal Aid to Education 34 (1948). 

*° Maritain, The Rights of Man and Natural Law 81-82 (1943). See also Murray, The 
Freedom of Religion, 6 Theol. Studies 229 (1945). 


5! See 2 Stokes, Church and State in the United States 668 (1950); Harfst v. Hoegen, 349 
Mo. 808, 163 S.W. 2d 609 (1942); Wright v. School District, 151 Kan. 485, 99 P. 2d 737 (1940). 
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As to public schools, the problem of neutrality may be stated as a problem 
of keeping the schools secular (i.e., ruling out any attempt to inculcate religious 
belief) and yet avoiding inculcation of secularisim (i.e., a philosophy of life 
which leaves no place for religion). Such neutrality is not easy to achieve.) o 

Except in the released time and flag salute cases, the Supreme Court has not 
yet been required to decide questions concerning public school programs. The 
problem of Bible reading was recently before the Court, but the case was dis- 
missed without decision. Devotional exercises in public schools, however simple 
and nonsectarian, are difficult to reconcile with a rule of neutrality. Such exer- 
cises present a problem quite different from that presented by incidental inclu- 
sion of religious material in literary and social studies. Occasionally, advocates 
of strict church-state separation demand careful exclusion of all references to re- 
ligion. Handling of such material on a basis of neutrality may not always be 
easy, but consistently to exclude it is to abandon neutrality at the outset. 

In dealing with public school programs of released time classes in religion, 
considerable difficulty is encountered in applying the distinction between affirm- 
ative aid to religion and action in the interest of religious freedom. Such pro- 
grams are constitutionally objectionable as aids to religion if they involve coer- 
cion or persuasion of students or if they discriminate against nonbelievers. To 
illustrate the latter point first, if a nonreligious ethical culture society should 
wish to participate in a released time program, its exclusion should render the 
program invalid as discriminatory aid to religion. 

In the New York case, the plaintiffs sought an opportunity to prove that in 
actual operation the program was affirmatively promoted by some schools. The 
state court held that these facts were not properly pleaded and that, in any 
event, they would not justify invalidating the program unless the supervisory 
authorities were shown to be implicated.** Such a showing might, of course, be 
made the basis of a new attack on the program, an attack which would undoubt- 
edly be successful. A 

The plaintiffs also contended that such programs necessarily operate in a co- 


52 Doremus v. Board of Education, 342 U.S. 429 (1952). 


8 The writer of the excellent note in the Yale Law Journal, Released Time Revisited: The 
New York Plan Is Tested, 61 Yale L.J. 405, 410 (1952), states the problem as follows: ‘“The 
released time program must be studied in its operation. To determine the encroachment upon 
the no aid principle, the amount and the effect of actual state aid to religion involved must be 
ascertained. Against this must be balanced the restraint upon the free exercise which would 
result if the program were invalidated. Thus, by indicating whether a greater danger to reli- 
gious freedom exists in state interference or state aid, the fundamental objective of the First 
Amendment—to prevent state encroachment from either direction—is promoted.”’ 

The writer’s conclusion is against released time programs. He is apparently little impressed 
with the position of parents who are unwilling to send their children to full time religious 
schools and yet believe that Sunday School instruction necessarily leaves the impression that 
religion is a week end extra, that exclusion of religion from regular week day school hours in- 
evitably makes it appear that religion is relatively unimportant and unrelated to daily life. 

4 Zorach v. Clauson, 303 N.Y. 161, 174, 100 N.E. 2d 463, 469 (1951). 
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ercive manner, but the Supreme Court held otherwise.* It rejected the conten- 
tion that pupils are inevitably influenced in favor of participation by the fact 
that those who do not participate must remain in school. This is a closer ques- 
tion than might appear from the majority opinion of Mr. Justice Douglas. It 
involves difference between such released time programs and programs conduct- 
ed in “dismissed time,’’ i.e., with all students dismissed at the earlier hour. If it 
could be shown that released time programs succeed where dismissed time pro- 
grams fail, the element of affirmative aid in the released time arrangement 
would seem to have been established. It may well be, however, that a dismissed 
time program would be just as successful in attracting pupils. In the absence of 
evidence, speculation on this point seems an insufficient basis for finding affirm- 
ative aid. Even dismissed time arrangements, shortening a school day to ac- 
commodate religious classes, involve aid to religion in one sense, but not in a 
sense which violates the “neutrality” rule. Such an accommodation is clearly 
permissible as an effort to keep the secular public school program from teaching 
by implication the unimportance of religion. 

Two propositions concerning parochial and other church schools are usually 
regarded as settled. One is the constitutional right to conduct such schools, rec- 
ognized in 1925 in Pierce v. Society of Sisters;* the other is the unconstitutionali- 
ty of using public funds for their support. | 

The Pierce case was decided by a unanimous Court. It has often been cited in 
subsequent opinions and never with any indication that the decision is open to 
question. Very seldom, furthermore, are suggestions made in any quarters that 
attendance at public schools should be made compulsory,/Professor Childs of 
Teachers College, however, has suggested such a law, somewhat less drastic than 
that held invalid in the Pierce case.” He urges that each child be required to 
spend at least one-half of the compulsory school period in a public school. Such 
a statute, he suggests, might well be held valid. Legally, its defense would have 
to be in terms of the objective of checking the divisive tendencies of school seg- 
regation on religious lines. However, the use of any coercion in the promotion of 
national unity is open to serious question, particularly where claims of con- 
science are involved. The opinions protecting religious scruples against public 
school flag salute requirements* furnish a strong indication that compulsory at- 
tendance at public schools, even if for only one-half of the period of compulsory 
schooling, would also be held invalid. 

No case in the Supreme Court has directly involved the question of the 
validity, under the First Amendment, of tax support for parochial schools. In 
the New Jersey bus fare case, however, both the majority and the minority 


$§ 343 U.S. 306 (1952). 56268 U.S. 510 (1925). 


5? Childs, American Democracy and the Common School System, 21 Jewish Educ. 32 
(1949). 
5* Board of Education v. Barnette, 319 U.S. 624 (1943). 
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clearly assumed that such support is unconstitutional. Until recently, it seemed 
to me that this assumption was a sound application of the “no aid’’ rule. It 
seemed to me that direct payment for educational costs was something more 
than action to avoid discrimination against religion. Two years ago, I suggested 
that to protect the freedom of parents in their choice of schools, a tax. deduction 
of some kind for tuition paid to such schools would be permissible) seemed 
to me, however, that affirmative aid to religion would be avoided only if religious 
schools were limited to the support of individuals paying tuition and voluntary 
contributions. 

This position no longer appears to me to be tenable. The “no aid to religion” 
rule is a rule prescribing neutrality, forbidding action which aids those who pro- 
fess religion as compared with those who do not, If one assumes that the reli- 
gious schools meet the state’s standards for education in secular subjects, it is 
not aid to religion to apply tax funds toward the cost of such education in pub- 
lic and private schools without discrimination §° Like the dissenters in the bus 
fare case, I am not now able to distinguish between the minor payments there 
involved and payments for educational costs.\f believe, therefore, that none of 
such nondiscriminatory uses of tax funds are forbidden by the First Amend- 
ment. 

The widespread rejection of the position just defended may be explained in a 
number of ways. It may reflect a general bias in favor of government operation 
for any activity which is to be supported with tax funds. It may reflect a specific 
bias in favor of public education with only grudging concession of freedom for 


private schools. It may reflect skepticism as to the quality of education in reli- 
gious schools and as to the feasibility of enforcing standards. It may reflect dis- 
trust of the position of the Roman church as to religious liberty) It may reflect 
a conviction that the problem is too explosive to be left to ordinary political 
processes and that the usual principle of state neutrality must, at this point, 
yield to a principle of absolute and hostile separation. 


°° Katz, Canon Stokes on Church and State, The Living Church 14 (Sept. 16, 1951). 


* Cf. Cochran v. Board of Education, 281 U.S. 370 (1930), which involved a Louisiana 
statute providing for free school books for children in all schools. It was contended that the 
inclusion of children in sectarian and other private schools rendered the act a taking of property 
for a private purpose in violation of the Fourteenth Amendment. The state court interpreted 
the act as referring to books used in all the schools and as thus excluding books for religious 
instruction. Its decision upholding the act was unanimously affirmed by the Supreme Court, 
speaking through Chief Justice Hughes: ‘“The legislation does not segregate private schools, or 
their pupils, as its beneficiaries or attempt to interfere with any matters of exclusively private 
concern. Its interest is education, broadly; its method, comprehensive. Individual interests 
are aided only as the common interest is safeguarded.” Ibid., at 375. 





THE LAW VERSUS THE CONSCIENTIOUS 
OBJECTOR 


Francis HEISLERt 


TIS NOT TO BE PRESUMED, without proof, that the title of this article implies 

i that the laws of the United States as they apply to the conscientious objec- 

tor are against him. While, from the proof that follows, this may appear to 

be the case, for the present, the title to me is a juxtaposition of the law and of 

those who are conscientiously opposed to the use of violence and who, therefore, 
cannot participate in war in any form. 

The Draft Law of 1917! recognized as conscientious objectors only a few of 
those who were members of the historic peace churches, i.e., members of the 
Society of Friends, Mennonite, and Brethren Churches. Even those few who, 
during the first World War, were given exemption from military service as con- 
scientious objectors, had to pay dearly for the congressional “grant’’ and were 
given treatment often worse than that meted out to criminals.’ 

The Draft Act of 1940* substantially embodied the wording of the Act of 
1917, with the departure that “religious training and belief,” instead of member- 
ship in the historic peace churches, was made the basis on which conscientious 
objection to war could be claimed. The exception covering conscientious objec- 
tors is given by Section 305(g): 

Nothing contained in this Act shall be construed to require any person to be subject 
to combatant training and service in the land or naval forces of the United States who, 
by reason of religious training and belief, is conscientiously opposed to participation 
in war in any form. Any such person claiming such exemption from combatant training 
and service because of such conscientious objections whose claim is sustained by the 
local board shall, if he is inducted into the land or naval forces under this Act, be as- 
signed to noncombantant service as defined by the President, or shall, if he is found to 
be conscientiously opposed to participation in such noncombatant service, in lieu of 
such induction, be assigned to work of national importance under civilian direction. 

We are told that the formulation of Section 305(g) was given to the military 
authorities for recommendation to Congress by two churchmen who unquestion- 
ably believed that the intent would be carried out in accordance with the “fair 
and just system of selective compulsory military training and service” stated 
as the objective of the Act in Section 301(b). However, British experience with 
local board determinations in the first World War, in consequence of which the 


+ Member of the Illinois and California Bars. 
1 40 Stat. 76 (1917), 50 U.S.C. App. §§ 201-11 (1940). 


* Thomas, Is Conscience a Crime? (1927); Gray, Character, Bad (1934); Pacifist Hand- 
book (F.0.R., 1939); Allen, The Fight for Peace (1930). 


* S4 Stat. 885 (1940), 50 U.S.C. App. §§ 301-18 (1940). 
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later British law provided a separate register and a special tribunal to pass upon 
the claims of conscientious objectors, should have provided a warning.‘ 

The British did not expect, and we should not have expected, that local 
boards confronted with the urgent task of filling the assigned draft quotas would 
pay—with laudable exceptions—more than perfunctory attention to the claim 
of the conscience. It was not to be expected that draft board members, untrained 
in administering the law, would go to the trouble or even have the time to ex- 
amine and understand the problems involved in the reason of “religious train- 
ing and belief.” 


I. Due Process BerorE Locat Drart BoaRDs 


Experience since the adoption of the Draft Act of 1940 has shown that the 
local boards neither were qualified nor did they endeavor, in most instances, to 
apply a “fair and just’”’system to the conscientious objectors, but rather attempt- 
ed to fill their quotas by denying objector classifications wherever there was the 
slightest justification for doing so. A few recent case histories® of ‘‘conchees,” as 
they soon came to be called, will illustrate this failure of the system. 

A young man near Hammond, Indiana, claimed exemption from both com- 
batant and noncombatant service. His claim was recognized by his board as hav- 
ing been based upon “religious training and belief.’’ However, he was not clas- 
sified 4-E (exemption by Congress from both combatant and noncombatant 
service), but rather 1-A-O (exemption from combatant service only). He was 
ordered, on September 5, 1942, into an army camp where he refused training, 
still claiming conscientious objection to war in any form. He was thereupon 
court martialed and sentenced to two years in the guardhouse. Two hundred and 
one days later, the Inspector General inquired into his case and brought about 
the conscientious objector’s discharge (a blue one, meaning neither honorable 
nor dishonorable discharge). The discharge papers carried the remark of the 
military authorities that he “is not recommended for reenlistment.” This should 
have brought about a reclassification by his draft board as 4-F (not acceptable 
for military duty for physical, mental, or moral reasons, or just “for the good of 
the service’). But the draft board then became convinced that the man should 
be given a 4-E classification, which they failed to give him in the first instance, 
instead of the legally required 4-F. On February 8, 1944, he was inducted into 
a Civilian Public Service Camp. While there, he contacted counsel for the pur- 
pose of obtaining his freedom from illegal confinement by writ of habeas corpus.® 
The approach of the district attorneys was, in most cases, better than that of the 
draft boards, and a discussion of the filing of the writ brought about release of 
the young man. 

Another registrant was a licensed Methodist minister with a church in Lin- 

‘ British Nat’] Service (Armed Forces) Act of 1939, reported in 1 Krusin and Rogers, The 
Solicitors’ Handbook of War Legislation 388 (1940). 

6 All unreported cases discussed in this article are from the author’s files. 

* Morris A. Bell v. Camp Administration, W.D. Mich., N. Div., (1944) (not reported). 
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coln, Nebraska, and under the law, he was given a classification of 4-D (minis- 
ters of a recognized church). Subsequently, he gave up his pastorate to become 
Western Secretary of the Fellowship of Reconciliation, a Christian lay organi- 
zation devoted to pacifism. He so informed his draft board, indicating that he 
was a minister; nevertheless, the draft board promptly changed his classification 
to that of 4-E and ordered him to take a physical examination prior to induction 
into a Civilian Public Service Camp. This order was sent to him when he was 
already enrolled in the Chicago Theological Seminary. The President of the 
Seminary wrote to the draft board pleading with them to reconsider and rein- 
state the proper 4-D classification. The board refused and turned over the files 
to the Department of Justice for prosecution. The minister was indicted and was 
tried in May, 1944.’ Counsel attempted to present evidence as to the illegal con- 
duct of the draft board. The judge, however, misconceiving the decision in Falbo 
v. United States,* about which I will speak later, refused to consider any of the 
evidence offered and, simply on the basis of defendant’s refusal to be inducted, 
sentenced the minister to three years in the federal penitentiary. The judge was 
surprisingly mild. He did not scold Axford but said “You are evidently a young and 
foolish man. You want to be a martyr and I am going to sentence you to prison for 
three years.” A little later he said “You have nothing to fear. Jesus Christ was crucified 
and came back again.” Roger replied “Yes sir, under Pontius Pilate.” It was a dra- 
matic moment and one wondered what the Judge was thinking.’ 

Local boards, as the following case illustrates, will maintain their position as 
to the classification even though everyone, including the Department of Justice 
and Selective Service headquarters, disagrees with them. A young man was 
studying for the priesthood at St. John’s University in Minnesota. He was, 
under all the interpretations of the law, entitled to a deferment under the appro- 
priate classification of 4-D. For reasons best known to the local board, he was 
classified 4-E, i.e., a conscientious objector who, as such, was to go to a Civilian 
Public Service Camp and, consequently, to abandon his studies as a divinity 
student. Everyone involved, including the trial judge before whom the case was 
pending,!® suggested that, in the interest of “fair and just” application of the 
law, the file ought to be opened and the subject given 4-D classification. Nation- 
al headquarters of Selective Service investigated the seminary at which the de- 
fendant was studying and informed the State Director of Selective Service of 
Minnesota that St. John’s met the qualifications of a divinity school under the 
Act and that the defendant had been duly admitted as a student there. 

All of this was of no avail, because the draft board obtained from somewhere 
the erroneous information that 4-D classification was allowable only to those 
who had finished four years of studies as divinity students. Since the student in 

7 United States v. Roger Axford, N.D. Ill., E. Div., 44 Cr. 147 (1944) (not reported). 

* 320 U.S. 549 (1944). 

* Palmer, The Axford Case, The Open Door (Chicago Theol. Seminary, May 20, 1944). 

© United States v. Robert Walker Havda, N.D. Ill.,E. Div.,43 Cr. 449 (1943) (not reported). 





td THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


question had not finished his studies, he was refused the classification to which 
he was entitled. His refusal to be inducted was followed by an indictment. For- 
tunately, the trial judge saw fit to grant a suspended sentence, which, in the 
early stage of the war, was an unheard-of procedure. The defendant was per- 
mitted to return to divinity school to complete his studies, but not before he was 
found guilty of a felony—the violation of the Selective Service Act—which car- 
ries a possible sentence up to five years in the penitentiary and/or a $10,000 fine. 

While, in the preceding case, “due process’’" prevented the board from re- 
opening the files for reclassification, that is not always the case. Contigencies 
may arise even during the trial which will cause a reopening. So it happened 
when a defendant received a 1-A-O classification when he asked for full exemp- 
tion as a 4-E. He refused induction and was indicted and tried.” The draft board 
clerk testified that the defendant, in filling out his questionnaire for conscien- 
tious objectors, marked the square which indicated that he objected only to 
combatant service. The defendant claimed that he placed his mark in the square 
that indicated his objection to military service entirely. The questionnaire in 
evidence seemed to bear out the testimony of the draft board clerk. While de- 
fense counsel was examining the document, a shaft of sunlight hit it, disclosing 
a yellow spot that could have resulted from the use of ink eradicator. Defendant 
denied the erasure and while it was not determined who was guilty of the 
forgery, the draft board gladly accepted the proposal that the prosecution be 
terminated and the defendant be classified as 4-E. He subsequently received his 
assignment to a Civilian Public Service Camp. 

Ignorance of draft board members regarding the Selective Service Act fre- 
quently results in injustices. Such was the case when a registrant, whose claim as 
a conscientious objector was recognized by the board, asked for a 4-E classifica- 
tion, yet was granted the lower exemption," 1-A-O, on the ground that a con- 
scientious objector must first be classified as 1-A-O and be inducted into the 
army before he could get his 4-E classification. While ignorance of the law by 
draft board members results more often than not in injustices, sometimes the 
ignorance redounds to the benefit of the registrant if he has the opportunity to 
present his case to an understanding judge during the subsequent trial. A regis- 
trant’s draft board refused a request for a 1-A-O classification on the sole ground 
that the draft board did not know that there was such a classification. Since he 
did not ask for 4-E classification, but instead the exemption from combatant 


1 Objections directed to lack of due process embrace both procedural and substantive 
aspects. In the early trials, the defendants insisted that substantive due process, and parallel 
therewith the First Amendment, be invoked, since they, as religious objectors, believed that 
raising of procedural due process questions would not be in line with their ‘‘religious training 
and belief.”” Subsequently, the lack of procedural due process was invoked and, more often 
than not, with greater success than lack of substantive due process. 


United States v. Jack Mendro, N.D. Ill., E. Div., Criminal No. 33,419 (1942) (not 
reported). 


4 United States v. Barnett, N.D. Ill., E. Div. (1944) (not reported). 
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service only, he was classified as 1-A and ordered to report for induction. The 
registrant refused to report and was indicted.‘ Because of the ignorance on the 
part of the entire board (including the chief clerk, who is supposed to be com- 
pletely informed about the rules and regulations), the judge dismissed the case 
and had the files transferred to the board for proper reclassification. 

If the quality of the boards had been on a somewhat higher level, much of this 
sort of injustice could have been avoided. Can it, however, be expected that the 
qualifications of the draft boards can be adequate other than by accident, con- 
sidering the appointment of the thousands of board members to operate the 
many thousands of local boards? Board members are appointed by the gover- 
nors of the states who, of course, make their appointments on the recommenda- 
tion of their loca] patronage dispensers. The members are not paid, and one won- 
ders that, under the circumstances, they give even as much consideration as they 
do to the claims of conscientious objectors. In any case, the system has resulted 
in untold hardships and in the incarceration of many thousands of young men 
whose only crimes were that the board members lacked both time and qualifica- 
tion to determine “fairly and justly” the question of conscience. 

The system also brought about the appointment of board members who car- 
ried with them into their administrative functions all the prejudices of the locali- 
ty. This becomes abundantly clear from the case of a Nisei registrant who had 
asked to be classified 4-E as a religious objector to the war. Because of his physi- 
cal condition, he was classified 4-F in 1940. Subsequently, he was removed from 
the west coast, together with others of Japanese descent, and placed in a reloca- 
tion camp at Merced, California. In 1943, he was reclassified as 4-C (this class 
includes an enemy alien and one “who because he is an alien or because of his 
ancestry [is] unacceptable for training and service’). 

On February 29, 1944, having heard that all “prisoners’’ in the relocation 
camp were reclassified 1-A, he wrote his draft board asking that he be sent the 
necessary forms to prove his claim as a conscientious objector. The board an- 
swered, in substance, that the registrant should stop bothering them, because, 
as they wrote, they wanted to have nothing to do with his kind of people. The 
registrant was reclassified as 1-A in March, 1944. This classification was obvi- 
ously incorrect, because if he were an enemy alien, although born in this coun- 
try, then he could not be drafted unless he waived his exemption as an alien. If 
he were classified as 4-C, indicating he was not acceptable to the military, there 
was no showing that the military had changed its mind and now considered him 
acceptable. On May 13, 1944, he was ordered to report for a pre-induction physi- 
cal, and when he would not comply with the order because of his conscientious 
objection to war, he was indicted.” 

The local board transferred his file to Chicago, where the government appeal 


4 United States v. Marvin Engert, N.D. Ill., E. Div., 43 Cr. 606 (1943) (not reported). 
6 United States v. George Nakagawa, N.D. Calif., E. Div. Sacramento (1945) (not re- 
). 
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agent, having looked over the files, wrote to General Hershey asking that 
Hershey appeal from the determination of the local board or that he request the 
board to reconsider the classification of the registrant. 

Registrant’s Chicago counsel wrote to both the State and the National Direc- 
tor of Selective Service urging reopening of the files, but to no more avail than 
the Chicago appeal agent. The trial took place, and because of another instance 
of the court’s misinterpretation of the Falbo decision, the registrant was refused 
a hearing on any evidence but proof of his refusal to be inducted, and was sen- 
tenced to two years in the penitentiary. 

His local board reclassified him following his release from prison, not as 4-F as 
he should have been classified, but as 4-C, indicating that the registrant was an 
enemy alien or an alien not acceptable to military service. In short, the draft 
board first wrongly classified him 4-C, then wrongly classified him 1-A so that he 
would be sent to the penitentiary for refusal to be inducted, and then again 4-C. 

There are many more cases in the files pertaining to conscientious objector 
cases during the war. Many, if not most of them, would indicate that because 
of the unfortunate system that gives draft boards the duty of passing on the 
claims of conscientious objectors, due process is denied them. 

One might expect that the short shrift given to due process by draft boards was 
limited to the war period, a period when nerves were frayed, when emotional 
tension was at a peak, and when resentment against “conchees” who escaped 
war service by assignment to road gangs could be understood. However, the 
record of peace-time draft boards does not indicate any improvement. Members 
of the Fundamentalist Christian Church, known as the Harshmanites of Sulli- 
van, Illinois, are given today less consideration when they claim conscientious 
objection to war than they were given during World War II. Some youthful 
members of the Church of Jesus Christ were given exemption from war service 
during the war, being classified as 4-E, but when caught in the peacetime draft 
were refused equivalent classification. The draft board considered it sufficient 
compliance with the law when they were granted exemption from combatant 
service only. These religious pacifists were unable to accept any kind of military 
service, and at least two of them were indicted." Five other young church mem- 
bers are awaiting indictment at the present writing. 


II. Due Process BEFORE THE APPEAL BOARD 


The Rules and Regulations of the Act provide for appeals from draft board 
decisions. The Rules permit the aggrieved registrant to have his files sent from 
the local board to the appeal board, but his written complaint cannot be sup- 
ported by personal appearance. The procedure does include, however, the ap- 
pearance before a hearing officer appointed by the Department of Justice as a 
Special Attorney General. The hearing officer has the benefit of an investigative 


8 United States v. William Wyeth Duncan, N.D. Ill., E. Div., 52 Cr. 498 (1952) (not re- 
ported); United States v. Richard Rodney Harris, N.D. Ill., E. Div., 52 Cr. 497 (1952) (not 
reported). 
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report obtained by agents of the FBI which is not available to the registrant. In 
fact, the report is not available to the appeal board, although in many cases, the 
report of the hearing officer will make reference to certain ‘informants’ ’’ state- 
ments. Having no access to the investigative report, not knowing who the in- 
formants were nor what their statements were, and being unable to confront 
them and thus to combat them, conscientious objectors clearly seem to be de- 
nied procedural due process. 

It is probably not inaccurate to assume that the FBI agents will try to locate 
informants whose statements will support the draft board’s decision. Therefore 
it is to be expected that, as a rule, the draft board’s decision will be upheld by 
the appeal board. In fact, it may happen that the investigative report will bring 
before the appeal board additional information prejudicial to the conscientious 
objector, and while, under the Rules, the appeal board cannot lower the regis- 
trant’s classification, attempts have been made to do so in at least one instance 
in our files.!” This necessarily resulted in a not guilty verdict in a subsequent in- 
dictment and trial for refusal to report for induction. 

Not only is the registrant prevented from confronting “informants” against 
him, but he may not have counsel when appearing before the hearing officer (as 
he could not have legal advice before the draft board). In consequence, young 
registrants have to fend for themselves when confronted with the maze of com- 
plicated regulations that even the administrative agencies are unable to cope 
with properly. 

In addition to issues involving the First Amendment,'* the question of lack of 
due process before the appeal boards is the point most often raised by conscien- 
tious objectors at their trials. Until recently, the courts have refused to pay 
much attention to those claims. However, in at least three instances, district 
courts have, within the last few months, decided that the withholding by the 
FBI of the investigative report both from the registrant and from the appeal 
board represents such denial of due process that the order of induction becomes 
void and requires a finding of “‘not guilty.’”* 

The effect of such proceedings may be fully understood if one considers the 
case in which the content of the secret investigative report became known to the 
registrant because the fragmentary information permitted only one conclusion, 
namely that the report was false. The registrant was a member of the Mennonite 
Church and asked for conscientious objector classification as a member of an 


17 United States v. Herbert William Hutchins, E.D. Mich., N. Div., Criminal No. 4,402C 
(1947) (not reported). 

18 Constitutional issues that were raised by counsel for defendants were based, in the main, 
on the First Amendment, which forbids Congress to enact any law restrictive of religious 
freedom or of the free exercise of religion. The contention of the defendants was that the Selec- 
tive Service Act, if in conflict with their religious practice as prescribed by their church rituals, 
must be resolved in favor of religious freedom, as dictated by the Constitution. 

1 United States v. Joseph Oller, Jr., D. Conn., Criminal No. 8,606 (1952) (not reported); 
United States v. Raymond T. Donovan, D. Conn., Criminal No. 8,621 (1952) (not reported); 
Uuited States v. Andrew Geyer, D. Conn., Criminal No. 8,654 (1952) (not reported). (Author 
did not represent these three defendants.) 
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historic peace church, so recognized for hundreds of years in this country. He 
was given a 4-E classification. The registrant at that time was employed in a 
factory that produced, in addition to its usual civilian goods, machinery that 
was adaptable for war purposes. The factory had a defense plant classification 
and, in consequence, the registrant was given a classification as a defense work- 
er. Therefore, registrant’s classification was changed from 4-E and he was clas- 
sified as a defense worker, 2-B. ; 

Subsequently, while still working in the defense plant, the registrant was 
again reclassified 4-E and his employer requested that he again be given occupa- 
tional deferment. However, his local board reclassified him as 1-A, utterly dis- 
regarding his previous claim, twice recognized, for classification as a conscien- 
tious objector. Thereupon the registrant carried his case to the appeal board. 
However, his appeal was not granted and his classification of 1-A was reaffirmed. 

During the hearing before the appeal agent, the registrant was given some 
fragmentary information that his conscientious objector status was denied to 
him because, according to certain informants, among them a Mennonite bishop 
and a Mennonite minister, the registrant was not a member in good standing in 
the Mennonite Church because he accepted employment in a defense plant. 
There was only one Mennonite bishop and one Mennonite minister in the terri- 
tory, so it was not difficult for defense counsel to contact them. They promptly 
denied not only giving the information, which they claimed to be false, but also 
that they were ever interviewed by the FBI agent as the hearing officer’s report 
claimed. At this point, the case became almost an impasse because the FBI 
agent who allegedly obtained interviews from the bishop and minister would not 
recant, even though upon confrontation both the bishop and the minister denied 
ever having met the FBI agent. 

It was a difficult decision for any judge to make—whether to consider the 
FBI agent or the high dignitaries of the Mennonite Church prevaricators. To 
avoid embarrassment, the government, for the first time in the experience of the 
author, agreed not to object to a suspended sentence, provided that the question 
of “who is telling the truth?’”’ would not be pressed. Since the registrant was 
satisfied to plead “not guilty” and to be given a suspended sentence in case he 
was found guilty—as he was—the matter was dropped, more particularly be- 
cause it became obvious during the many pretrial conferences that the hearing 
officers, at least in the district in question, would be much more careful there- 
after in using the secret investigative report.?° 


III. Due Process ON FURTHER ADMINISTRATIVE APPEAL 
Under the Rules and Regulations of the Selective Service Board, the State 
Director of Selective Service, as well as the Nationa! Director, has the authority 
to appeal from the decision of the appeal board to the Presidential Appeal 
Board. It may be fairly assumed that the State Director, whose job is to fill the 
state quota, seldom, if ever, will feel moved to bring about the reversal of the 


% United States v. Nolan Book, N.D. Ill., E. Div., 45 Cr. 310 (1945) (not reported). 
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decision of his state appeal board. The Nationa] Director, while confronted with 
the same consideration, has demonstrated, in general, a greater concern toward 
fair proceedings and presidential appeals have been taken by him. 

The Act provides,” so far as we can understand the law, that the matter of 
conscientious objectors is the concern of civilians. The President, by executive 
order, made the Director of Selective Service (most of the time during the period 
involved, it was a general of the United States Army) the executive head of the 
Presidential Appeal Board, and this executive appointed the members of the 
Appeal Board almost exclusively from the ranks of military men. The fact that 
presidential appeals of conscientious objectors are not often effective may be 
ascribed to the fact that military men pass upon this final administrative ap- 
peal. In fact, the National Director of Selective Service himself passes upon the 
question of whether or not such presidential appeal should be taken at all. It is 
much more a whim than the execution of the law, either of the letter or of the 
spirit, that prompts the processing of such appeals, as is well demonstrated by 
the case of United States v. George Nakagawa, discussed later.” 


IV. Due Process In CIVILIAN PUBLIC SERVICE CAMPS 

Those conscientious objectors who were able to convince their local board in 
the first instances; or, in failing to do so, their appeal board; or, in case of a fur- 
ther failure, the Presidential Appeal Board, that they were entitled to a con- 
scientious objector’s classification—and if found physically fit to do “work of 
national importance”—were sent to Civilian Public Service Camps in various 
parts of the country. The law provides that 
[aJny such person claiming such exemption . . . shall, if he is found to be conscientious- 
ly opposed to participation in such noncombatant service, in lieu of such induction be 
assigned to work of national importance under civilian direction.” 

Before the enactment of the Act and the Regulations of Selective Service, the 
representatives of the historic peace churches and other civilians undertook the 
financing of these camps, with the intention of avoiding any opportunity for 
conflict on the part of those conscientious objectors who might be unwilling to 
go to Civilian Public Service Camps if such camps were under military control. 

The National Director of Selective Service, however, placed the work projects 
under his, a general’s, direction. How he was able to reconcile the meaning of the 
words “civilian” and “general” is difficult to determine. The Regulation says: 
The Director of Selective Service is authorized to establish, designate, or determine 
work of national importance under civilian direction.* 


But General Hershey placed the camp operation division under the direction of 
Lewis F. Kosch, who customarily signed all directives as “Col. (in the beginning, 
Lt. Col.) Field Artillery, Chief Camp Operation Division.” Selective Service 

® $4 Stat. 885 (1940), 50 U.S.C. App. § 301 et seq. (1940). 

#2 N.D. Calif., E. Div. Sacramento (1945) (not reported). 

93 54 Stat. 885 (1940), 50 U.S.C. App. 305(g) (1940). (Emphasis added.) 

™ Selective Service Reg. 653.1(a) (1944). (Emphasis added.) 
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Headquarters and, particularly, the camp operation for conscientious objectors 
was staffed with military men, according to Colonel Kosch’s own testimony.” 
Conscientious objectors, in many instances, walked out of the camps because 
they believed that, in accordance with the dictates of their consciences, they 
could not serve under army officers. 

Selective Service repeatedly denied that the assignment of conscientious ob- 
jectors to Civilian Public Service Camps was in any way punitive. But, although 
soldiers, and particularly the families whom they left behind, were provided with 
the minimum necessities in the form of family allotments, the Regulations pro- 
vide that: 

The Director of Selective Service is authorized to pay assignees in Government- 
operated camps. The pay of assignees shal] not be more than $5.00 per month except 
that not to exceed 6 percent of the assignees may be paid not more than $7.50 per 
month.” 

No uniforms were assigned to conscientious objectors.”’ Thus, out of the $5.00— 
or maximum $7.50—assignees in camps as long as five years were to provide 
their clothing, shoes and other such items, which, in many cases, required sub- 
stantial replacement. No provision whatsoever was made for the families of as- 
signees. No life insurance or accident insurance was provided, although a physi- 
cian, or at least a perambulating one, was assigned to each camp. 

The conscientious objectors were assigned at the camp to their work. How- 

ever, 
{nJo limitation [was] set on the number of hours that an assignee may be required to 
work in any given day or week. Forty-four hours per week shall be the minimum that 
any assignee shall work. Travel time shall not be included in computing the 44-hour 
minimum, except the portion thereof which exceeds 1 hour in any one day.” 


During the shortage of agricultural labor, conscientious objectors in camps 
were detached by an order providing the assignment of conscientious objectors 
to farmers.”® However, the conscientious objectors were not to receive the pre- 
vailing wages, because wages due were paid through the Projects Superintend- 
ent to the United States Treasury. Even those assigned to agricultural projects 
were not paid; they were told that the work was not voluntary and that men re- 
fusing to perform the farm labor were subject to prosecution. 

It may be that the Director of Selective Service believed it when he said that 
assignment to Public Service Camps was not a punitive measure, but conscien- 

* Report of Hearing before a Sub-Committee of the Committee on Appropriations, House 
of Representatives, 78th Cong. Ist Sess. (1943). 

#8 Selective Service Reg. 653.3(e) (1944). 
*7 Selective Service Reg. 691.12 (1944). 

*8 Selective Service Reg. 691.22 (1944). 

9 Selective Service Order (July 30, 1943). 
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tious objectors, reading the statement of Selective Service headquarters,*° con- 
cluded otherwise. The statement, signed by a lieutenant colonel, said: 

The contention of some individuals [meaning conscientious objectors] that they 
are being forced to accept charity or that their service amounts to involuntary servi- 
tude is incorrect. No one is forced to accept a 4-E classification . . . neither is anyone 
compelled to remain classified as 4-E. A 4-E can and will be classified as 1-A or 1-A-0 
on request. Having accepted 4-E classification, he must take the conditions that go 
with it. Every man receives pay consisting of his food, clothing, shelter and a certain 
cash allowance. [The Lt. Col. meant the $5.00 a month and the $7.50 per month given 
to some conscientious objectors, not exceeding six per cent of all in that class.] 


The reason given by the lieutenant colonel for the discriminatory treatment 
of conscientious objectors is formulated thus: 


Since men classified as 4-E and assigned to Civilian Public Service Camps are not 
called upon to assume the responsibilities or risk of the men in the service, it is to be 
expected that they were not extended the privileges and benefits. This applies to pay, 
the benefit of the Selective Service Relief Act, the National Life Insurance Act, and 
the Service Men’s Dependents Allowances Act, all of which are extended only to the 
men in the armed service. It has also been ruled that service in a Civilian Public 
Service Camp does not entitle one to veterans preference or to re-employment rights. 


Neither are assignees eligible for civilian employment compensation at the present 
time. 


If any conscientious objector had any doubt as to whether he was or was not 
under civilian control while in a Civilian Public Service Camp, the lieutenant 
colonel enlightened him by stating: 


From the time an assignee reports to camp until he is finally released, he is under 
the control of the Director of Selective Service. He ceased to be free agent and is 
accountable for all of his time in camp and out twenty-four hours a day. His move- 
movements, acts and conduct are subject to control and regulations. He ceases to have 
certain rights and is granted privileges instead. These privileges can be restricted 
or withdrawn without his approval or consent as punishment during emergencies or 
as a matter of policy. He may be told when and how to work, what to wear and where 
to sleep. He can be required to submit to medical examinations and treatment and to 
practice rules of health and sanitation. He may be moved from place to place and 
from job to job even to foreign countries, for the convenience of the Government, re- 
gardless of his personal feelings and desires. 


The spirit of the above regulation was fully carried out by the Selective Service 
and resulted in a great many walkouts by conscientious cbjectors from the 
camps, in turn resulting in prosecution and conviction for terms of between 
three and five years in the penitentiary. 


Colonel Kosch, in explaining the policy of the camps and his job before the 
Committee on Military Affairs, testified that: 


* Statement of Selective Service Headquarters for Communication to Each Assignee in a 
Government-Operated Civilian Public Service Camp (1943). 
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My job is the administering of the camps under the Selective Service to which men 
classified as 4-E are sent for work of national importance. Our object in sponsoring 
this bill is to protect the Government in future cases of claims that might come up. 
In other words, although these men [conscientious objectors] are not paid by the 
Government and thus cannot come under the Compensation Act as now written, 
they are forced to go to these camps and forced to work. If they refuse they are 
prosecuted and sentenced to a correctional institution. So if any man becomes injured 
under the present act there is no way for him to be compensated.” 


Pursuant to congressional authorization, the President of the United States 
clearly designated that conscientious objectors, in lieu of induction, be assigned 
to work of national importance. But camps staffed with artists, students of the- 
ology, and others provided such work as removing stones from the fields and 
piling them up in mounds.” English teachers, chemistry teachers, and chemists 
were designated to feed wild ducks in a camp in Michigan.** Many conscientious 
objectors walked out in protest against the futile and meaningless tasks assigned 
them and, as a result, received long-term penitentiary sentences.** 

Not only were the conscientious objectors treated in this harsh spirit, but they 
were discriminated against at the time of the demobilization of the Armed 
Forces. The law provides for the confinement of conscientious objectors to 
Civilian Public Service Camps “‘in lieu of induction,” and it was expected by the 
conscientious objectors that their term of confinement in camps would termi- 
nate as the enlisted men were discharged. This was not the case. In the Glendora 
camp a group of conscientious objectors, some of them in camp for as long as five 
years,® became restless because of the delayed discharge. When three of them 
were punished for an infraction of the rules, a strike occurred and fifty-eight of 
them refused to perform their work. They were indicted and tried. During the 
process of the trial, the United States district attorney agreed to drop prosecu- 
tion against thirty-seven of them. The remaining twenty-one were tried and 
were all found guilty. 


V. Due Process AS PRACTICED BY SOME PROSECUTING ATTORNEYS 
CARRYING FORWARD THE SPIRIT OF SELECTIVE 
SERVICE REGULATIONS 

Great latitude is given to the United States District Attorneys in the prose- 
cution of the cases forwarded to them either by local draft boards in case the 
registrant refuses induction, or by the Selective Service in case of violation of the 
rules pertaining to Civilian Public Service Camps. The latitude observed was 

*! Report of Hearing before a Sub-Committee of the Committee on Military Affairs, Senate, 
Relative to Sen. 2,708, 77th Cong. 2d Sess. (1942). 


* United States v. Glaser, et al., W.D. N.Y., Criminal Nos. 4,439C through 4,444C (1947) 
(not reported). 
** Bode v. United States, 151 F. 2d 535 (C.A. 6th, 1945), cert. denied, 326 U.S. 779 (1945). 


* Atherton v. United States, 176 F. 2d 835 (C.A. 9th, 1949), cert. denied, 338 U.S. 938 
(1950). 


* Thid. 
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particularly great when violation of the camp regulations was involved. Some 
district attorneys considered the violations so petty and the possible punishment 
so out of line that they refused to prosecute. Others believed that the slightest 
infraction demanded ruthless prosecution. The latter position was taken by the 
district attorney assigned to prosecute the so-called Minersville cases. This 
camp, stuck away in the Sierras, was under strict discipline and was known in 
other camps as a place to which recalcitrant conscientious objectors were sent. 
The conscientious objectors were confined to a large dormitory and, in order to 
obtain some sort of privacy, they hung surplus blankets from the rafters, thus 
forming an enclosure around the individual bunks. In May 1945, Colonel Kosch 
instructed the director of the camp in writing not to permit partitions in the bar- 
racks. It was not until mid-October, some five months later, that the director 
posted a bulletin on the camp boards directing assignees to return the excess 
blankets to the warehouse. Then, in January 1946, the director went to the dor- 
mitories and gave the assignees between five and ten minutes to return the 
blankets forming the partitions. When the alloted few minutes expired without 
full compliance with the order, the director reported to the district attorney’s 
office a violation by the assignees of Selective Service regulations.” 

The charges were frivolous, at least considering that the possible punishment 
could have been five years in the penitentiary and a $10,000 fine. The suggestion 
to discontinue prosecution was brought up repeatedly by the Department of 
Justice, but was refused by the district attorney. Newspaper publicity attached 
to the case finally convinced the district attorney that criminal prosecution in 
the case was not warranted and the case was dropped. 

At times the Selective Service Board has been successful in convincing a dis- 
trict attorney to carry on prosecution of the same conscientious objector more 
than once. One objector, whose older brother was serving a sentence because of 
refusal of induction, himself refused induction when he was denied a classifica- 
tion as conscientious objector. During the trial, the judge concluded that send- 
ing two boys from the same family to the penitentiary just because they object- 
ed to war on religious grounds, being members of a Fundamentalist church, 
would not best service justice. In granting a suspended sentence, the judge said, 
‘‘T shall make the period of probation long enough so that he may not be again 
prosecuted during the war.”’*’ But before the term of probation expired, the dis- 
trict attorney filed a petition to terminate probation. Defense counsel objected 
to the granting of the petition on the ground that the purpose was to bring a sec- 
ond indictment against the registrant. The court apparently did not believe that 
such a thing could happen. However, defense counsel was correct in anticipat- 
ing it, because the registrant was indicted the second time.** He was tried and, 


** United States v. Norman Charles Lawson, N.D. Calif., N. Div., Criminal No. 9,595 
(1946) (not reported). 


37 United States v. Paul Calvin Carr, N.D. Ill., E. Div., 43 Cr. 402 (1943), 45 Cr. 542 
(1945) (not reported). 


* Tid. 
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although a motion to quash the indictment on the grounds of bias and prejudice 
of the draft board was presented, the second trial resulted in a conviction of the 
defendant. 

The great latitude given to district attorneys is particularly apparent when 
the exercise of their discretion to decide whether or not the so-called nonregis- 
trant is to be prosecuted is apparently based on whim and not on facts. Nothing 
but a whim may be assigned to the fact that of four nonregistrants who were in- 
dicted simultaneously, two were prosecuted, while in the case of the other two 
all proceedings were dropped. Their religious convictions were unquestioned, 
their background similar. However, of the two who were prosecuted, one had, in 
addition, spoken at a pacifist meeting against the prosecution of religious objec- 
tors. The other was prosecuted, as the district attorney said, because he first 
studied to become a minister and later abandoned those studies to follow his 
first love, the teaching of mathematics.* 


VI. Due Process BEFORE THE CouRTS 


It was rather bewildering, to say the least, both for the conscientious objec- 
tor charged with some violation of the Selective Service Act and for the defense 
counsel, when they are first confronted with the ruling of the district courts that 
no defense may be presented, and that the only question to be decided is wheth- 
er or not the defendant (a) received an order of induction and (b) refused com- 
pliance with the order. The district courts, with an almost incredible unanimity, 
have proceeded along those lines because of a misconception of the Supreme 
Court’s decision in the Falbo case.*° 

Falbo was convicted of wilfully failing to obey an order of the local draft 
board to report for assignment to work of national importance. The conviction 
was affirmed by the Circuit Court of Appeals,“ and the defendant brought cer- 
tiorari. 

Justice Black, in delivering the opinion of the Court, stated: 

In this process [carrying out the provisions of the Selective Service Act and Regula- 
tions thereunder] the local board is charged in the first instance with the duty to make 
the classification of registrants which Congress in its complete discretion saw fit to 
authorize. Even if there were, as the petitioner argues, a constitutional requirement 
that judicial review must be available to test the validity of the decision of the local 
board, it is certain that Congress was not required to provide for judicial intervention before 
final acceptance of an individual for national service. The narrow question therefore pre- 
sented by this case is whether Congress has authorized judicial review of the pro- 
priety of a board’s classification in a criminal prosecution for wilful violation of an 

** United States v. Gregory Votaw, N.D. Ill., E. Div., 48 Cr. 565 (1948), case dismissed, 
Aug. 5, 1949 (not reported); United States v. Craig Wilder, N.D. Ill., E. Div., 49 Cr. 96 
(1949), case dismissed, Aug. 4, 1949 (not reported); United States v. Somers, N.D. Ill., E. Div., 
48 Cr. 600 (1948), nonregistrant convicted (not reported); United States v. Robert Beach, 
N.D. Ill., E. Div., 48 Cr. 564 (1948), nonregistrant convicted (not reported). 

*° Falbo v. United States, 320 U.S. 549 (1944). 

“! Falbo v. United States, 135 F. 2d 464 (C.A. 3d, 1943). 
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order directing a registrant to report for the /ast step in the selective process. We think 
it has not. . . . The circumstances under which the Act was adopted lend no support 
to a view which would allow litigious interruption of the process of selection which 
Congress created.@ 
Various counsel for defense in selective service cases argued from January, 1944 
(date of decision of the Falbo case), until February, 1946,** that the Falbo case 
does not preclude “judicial review of the propriety of a board’s classification in 
the criminal prosecution for wilful violation of an order’ and that it only pre- 
cludes such judicial review until after “the last step in selective process” has 
been taken. Defense counsel also argued unsuccessfully for two years that the 
trial courts ought to review the board’s determination when bias, prejudice, an 
act on the part of the board without jurisdiction, lack of due process, or other de- 
fects were present, provided the selectee went all the way in the selective proc- 
ess, that is, that he reported for induction, but failed to take the last step that 
would carry him into the Armed Forces. Unfortunately, the trial courts stopped 
in mid-sentence in Justice Black’s statement. Therefore, they wrongly concluded 
that judicial review is not in place in a criminal prosecution and no defense was 
to be heard after the government proved the sending of an order of induction 
and disobedience thereto. It is unfortunate that the Supreme Court did not 
clarify the Falbo case, apparently assuming that the opinion spoke for itself. 
The first clarification was given in the case of Estep v. United States,“ about 
two years following the Falbo decision. Justice Douglas said: 
We found no provision for judicial review of a registrant’s classification prior to the 
time when he had taken all the steps in the selective process and had been finally 
accepted by the armed services. The question . . . is whether there may be judicial 
review of his classification in a prosecution under § 11 where he reported for induction, 
was finally accepted, but refused to submit to induction.“ 
After two long years of misconception of the Falbo case by the trial courts, dur- 
ing which time thousands of young men were sent to jail because they were pre- 
cluded from presenting any defense—even the defense of due process—the Su- 
preme Court disapproved of such exclusion of defense. In stating the issue, the 
Court said: 
At the trial he sought to attack the classification given him by his local board, claiming, 
among other things, that it acted without any foundation of fact, discriminated against 
him because he was a Jehovah’s Witness, and denied him the right to make full proof 


of his claim that he was a minister of religion. The court ruled that no such defense 
could be tendered.“ 


The Court, reviewing the Act, found that Section 11 (of the old Act which has 
its parallel in the Act of 1948) conferred jurisdiction on the district courts to try 


# 320 U.S. at 553-54. (Emphasis added.) 
* Estep v. United States, 327 U.S. 114 (1946). 
“ Ibid. 


“ Thid., at 115-16. “Thid., at 118. 








456 THE UNIVERSITY OF CHICAGO LAW REVIEW (Vol. 20 


persons charged with offenses under the Act. As to the matter of defenses, the 
court said: 

Sec. 11, being silent on the matter, leaves the question of available defenses in doubt. 
But we are loath to resolve those doubts against the accused. We cannot readily infer 
that Congress departed so far from the traditional concepts of a fair trial when it 
made the actions of the local boards “final” as to provide that a citizen of this country 
should go to jail for not obeying an unlawful order of an administrative agency. We 
are loath to believe that Congress reduced criminal trials under the Act to proceed- 
ings so barren of the customary safeguards which the law has designed for the protec- 
tion of the accused. The provision making the decisions of the local boards “final” 
means to us that Congress chose not to give administrative action under this Act the 
customary scope of judicial review which obtains under other statutes. It means that 
the courts are not to weigh the evidence to determine whether the classification made 
by the local boards was justified. The decisions of the local boards made in conformity 
with the regulations are final even though they may be erroneous. The question of 
jurisdiction of the local board is reached only if there is no basis in fact for the classifica- 
tion which it gave the registrant. 

So it seems that at the present time, or at least since 1946, some measure of 
judicial review of the Draft Board’s decision may be had in a criminal prosecu- 
tion. The measure is a rather meager one, because the Estep case says that the 
decisions of the local boards made in conformity with the Regulations are final, 
even though they may be erroneous. The question of jurisdiction of the local 
board is reached only if there is no basis in fact for the classification which it gave 
the registrant. The Supreme Court then goes back again to the Falbo case and 
makes the decisions in the two cases clear by juxtaposition when it declared that 
the Falbo case 


does not preclude such a defense in the present cases. In the Falbo case the defendant 
challenged the order of his local board before he had exhausted his administrative 
remedies. Here these registrants had pursued their administrative remedies to the 
end. All had been done which could be done. Submission to induction would be satis- 
faction of the orders of the local boards, not a further step to obtain relief from them. 


If § 11 were not construed to permit the accused to defend on the ground that his local 
board acted beyond its jurisdiction, a curious result would follow.“ 


Just exactly such “curious” results were obtained before the Supreme Court 
again spoke in the Estep case, but many of those convicted because of the mis- 
interpretation of the Falbo case personally would consider the result not so much 
curious as tragic. 

The Estep case established the right to judicial review, but in a manner which 
leaves the way open for every trial judge to determine for himself whether there 
was any basis or whether there was none for the classification given to the 
registrant. The case of a young conscientious objector, graduate of the Univer- 
sity of Illinois Law School, who was recognized by his draft board as a conscien- 
tious objector because of his unquestionably deep religious beliefs, illustrates the 

‘" Tbid., at 122-23. * Tbid., at 123. 
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latitude given individual judges. This young man, after having finished his law 
studies, passed the Illinois Bar examination and submitted, under the Illinois 
rules, to questioning by members of the Committee on Character and Fitness. 
He admitted being an absolute believer in nonviolence, and on that sole ground 
was refused certification to the Supreme Court and denied a license. 

A petition filed on his behalf before the Supreme Court of Illinois was denied, 
as was the second petition supported by letters from a great many lawyers ask- 
ing that he be granted a license. After the second denial of his petition, the case 
was taken to the United States Supreme Court“ where, in a five to four decision 
(Justices Black, Douglas, Murphy and Rutledge dissenting), the right of the 
state of Illinois to exclude the petitioner from practicing law was upheld. The 
Illinois court’s finding that the petitioner would be unwilling to serve in the 
state militia in time of war and thus would be unable to take an oath to support 
the Constitution of Illinois (which was interpreted to include a willingness to 
serve in the militia) was held not violative of any of the principles of religious 
freedom under the Constitution. 

The subjective approach to the problems of conscientious objectors may be 
seen clearly by juxtaposition of Terminiello v. Chicago and Gara v. United 
States." In the Terminiello case, a spokesman for Gerald L.K. Smith delivered a 
rather harsh speech in the city of Chicago which was characterized as containing 
“opprobrious, abusive and insulting stories” with evidence that Terminiello 
“aroused his audience to feverish feelings of anger and hatred . . . tu a point 
where there were shouts to kill men and starve the Jews and send them to 
Russia.” Terminiello was found guilty of violating a city ordinance by “making 
an improper noise and diversion fending to a breach of peace.”’ He was fined 
$200. The conviction was upheld both by the Appellate and Supreme Courts of 
Illinois. The United States Supreme Court reversed the conviction on the ground 
that the statutory words “the breach of peace”’ were defined in instructions to the 
jury to include speech which “stirs the public to anger, invites dispute, brings a 
condition of unrest or creates a disturbance.” The Court held that a conviction 
resting on any of these grounds could not stand. The petitioner himself had not 
excepted to the instruction which permitted conviction on the basis of “tend- 
ency.” 

In the Gara case, a similar instruction was given to the jury. Gara was a 
Quaker teacher at a Mennonite school in Ohio. He began his work at the school 
on September 20, 1948. One of the students at the school was indicted on the 
ground that on September 10, 1948 (ten days before the student had even met 
Gara), he had failed to register for the draft. When the FBI agents came to ar- 
rest the student, they met with Gara, who was Acting Dean of Students, and he 


In re Summers, 325 U.S. 561 (1945). 
© 337 U.S. 1 (1949). 

5! 340 U.S. 893 (1950). 

8 Chicago v. Terminiello, 400 Ill. 23, 79 N.E. 2d 39 (1948). 
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offered to take the men to the student’s room. After the student had submitted 
to arrest, Gara said to him: “Stand by your principles. Don’t let them coerce 
you into registering.” Gara was subsequently indicted on the charge that on the 
day the student was arrested his “encouragement aided and abetted his student 
in his refusal to register.”” The instruction to the jury included the statement 
that Gara’s words to the student were “‘of such a nature that (they) had a tend- 
ency to encourage or cause (the student) to continue his refusal to register.” 
Gara was found guilty. His conviction was affirmed and the Supreme Court, by 
a four to four decision and without an opinion, upheld the lower courts. 


VII. Tue Britisu System 


The author’s experience in Selective Service cases, which undoubtedly can be 
matched by all others who were called upon to defend conscientious objectors, 
bears out the fact that the Selective Service Acts of 1940 and 1948 and the 
amendment of 1951 were rashly formulated with little or no consideration of the 
practical application of the Rules and Regulations to be issued under the law. 
The results were tragic because, not only did they bring about the incarceration 
of a great many sincere and honest objectors to force, but they also brought into 
question the basic tenet of due process; that is, the right of everyone, not only 
the conscientious objectors themselves, but a great many others who, by dis- 
agreeing with the Rules, were ready to uphold their rights to conscience. There 
was no need to formulate a law as though no precedent existed, because the 
British National Service Act of 1939 was formulated to avoid mistakes that oc- 
curred during the first World War in the treatment of conscientious objectors. 

The British Act provides for fewer boards but for highly qualified members. 
It permits the registration of those who claim conscientious objection on a sepa- 
rate register, while our law registers them together with all other prospective 
draftees. This latter system compelled a great many deeply religious objectors to 
go to jail because they felt that they could not undertake even the first step to- 
ward conscription by registering for the draft. These “‘absolutists,”’ so-called, 
would have no objection to registration as conscientious objectors, but register- 
ing for the draft, which was considered by some of our military leaders as the 
“keystone of building armed forces,’”’ was beyond the step that they could con- 
scientiously undertake. 

The setting up of our appeal! boards, the members of which were again select- 
ed within the framework of the political machinery of each state, presented the 
same problem as those encountered with local boards. The British Act provides, 
to the contrary, a few appeal tribunals, the members of which were highly quali- 
fied. 

The penalty provisions of the Selective Service Acts of this country make it 
clear, beyond a peradventure of doubt, that the framers of our law believed that 
the conscientious objector can be deterred from his stand by confronting him 
with a possibility of a five-year penitentiary sentence and a $10,000 fine. The 
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British believed that a one-year sentence (subsequently raised to two years) 
would punish any violator of their law, while those who refused to register were 
presented with a “summary conviction to a fine not exceeding five pounds.” In 
this country, hundreds of nonregistrants went to the penitentiary for three, four 
or five years.* 

The rules providing for our appeal proceedings practically provide for “Star 
Chamber”’ proceedings, while the British National Service Act of 1939 provides 
that if the registrant is aggrieved by the decision of the local tribunal, he may 
appeal to the appellate tribunal which is empowered to take evidence and make 
provision for the representation of the parties to proceedings before the tribunal, 
including the right to appear either in person or by counsel or by friend. In ad- 
dition, the Minister in charge of the enforcement of the British Act is authorized 
to pay not only the members of the tribunals but also applicants appearing be- 
fore the tribunals and to defray expenses of necessary witnesses. This we must 
compare with our appeal proceedings where the registrant is not permitted to 
appear before the board either in person or by counsel, although he is given the 
opportunity to appear before the hearing officer and receive at least fragmentary 
information of what the “informants” had to say about his claim. While it is 
true that the British National Service Act of 1939 provides no appeal to the 
courts, their very competent local tribunal set up should be set against the local 
and appeal board proceedings in the United States which lack any semblance of 
due process, even considering the “judicial review” now permissible since the 
Estep decision as a concession. 


VIII. ConcLusion 


Mr. John Edgar Hoover, writing in the Jowa Law Review on ‘‘Civil Liberties 
and Law Enforcement,”’ said: 
Democratic law enforcement is loyal to both the state and the individual. It is 
obligated to uphold the sovereignty of the government, yet at the very same time, to 
protect the rights of the citizen.“ 


This statement, as far as the author knows, remained unchallenged up to the 
present time, and it seems that students of constitutional law agree with Mr. 
Hoover’s statement that there is such a thing as “sovereignty of the govern- 
ment,” forgetting entirely that the sovereignty rests with the people and not 
with the government. 

This new concept, so introduced by Mr. Hoover and apparently accepted by 
constitutional students, explains the conflict with which conscientious objectors 
found themselves confronted during and after the wars. The conscientious ob- 
jectors apparently believe that they—because they are of the people—are the 
sovereigns and that the state has only such rights and powers as are delegated 
to it by the people by the Constitution. They oppose the new concept that gives 


53 United States v. Kime, 188 F. 2d 677 (C.A. 7th, 1951), cert. denied, 342 U.S. 823 (1951). 
* Hoover, Civil Liberties and Law Enforcement, 37 Iowa L. Rev. 149 (1952). 
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the sovereignty to the government, and, of course, takes it away from the 
people. 

The conscientious objectors appearing before the courts and demanding their 
unhampered right of exercising their religion freely are the ones who are direct- 
ing our attention to the first concepts underlying our Constitution, concepts 
which, during the past one hundred fifty years, seem to have disappeared more 
and more. By so emphasizing the right of the individual against the power of 
the all-embracing state, the conscientious objectors place themselves in the fore- 
front of those who believe that civil rights and civil laws of the individual] must 
be protected, not alone because of the individuals involved, but because of the 
grave danger that disregarding the civil rights of the individuals and of minority 
groups will be the first step to the concept of a totalitarian state wherein the 
rights of all citizens are disregarded because they are to be subordinated to a 
new and false concept—‘‘the sovereignty of the state.” 















WHAT DOES THE FIRST AMENDMENT MEAN? 


ALEXANDER MEIKLEJOHNT 


HE FIRST AMENDMENT to the Constitution is, I believe, the most signifi- 
cant political statement which we Americans have made. And yet, just 
because it is so fundamental and revolutionary, its words are strangely 

confusing and paradoxical. By contrast with older forms of governing, the 

Amendment declares that the people of the United States are to be free—free 

from certain forms of governmental control, free to govern themselves in ways 

which they may choose, free to control those governing bodies which they have 
established as their agents. But the words “free” and “government,” when used 
in such statements as these, are torn away from their earlier meanings. ‘“‘Free- 
dom,”’ after the Constitution was adopted, did not mean what it had meant be- 
fore. Nor did “government.” And, for that reason, the interpretation of the 

Amendment is constantly involved in deep and perplexing ambiguity. The 

Amendment means, I am sure, what it says. But there is a sense in which it does 

not say what it means. At any rate, it does not say it to us unless we practice 

eternal vigilance in the criticism of our words and meanings. And, in that situa- 
tion, the task of interpreting the Amendment, of discovering and formulating 
what its meaning is, what it has become, belongs primarily to the Supreme 

Court of the United States. 

It is the purpose of this paper to ask whether, under the strains of world 
war and domestic conflict, recent opinions of the Court have cleared away con- 
fusion and error about our freedom or have increased those evils. And, as a 
representative instance under that general inquiry, we will examine specifically 
the concurring opinion of Mr. Justice Frankfurter in Dennis v. United States. 4 


I 


As the opinion opens, it defines the crime of which Mr. Dennis and his asso- 
ciates were convicted. It was, we are told, a “conspiracy” to “promote” an 
“advocacy.” And that advocacy “was to be a rule of action, by language reason- 
ably calculated to incite persons to such action, and was intended to cause the 
overthrow of the Government by force and violence as soon as circumstances 
permit.’’? The constitutional issue before the Court arose from the fact that the 
Smith Act had declared such advocacy to be criminal.* The question involved 
was, therefore, that of the constitutionality of the relevant sections of that act. 

} President, Amherst College, 1912-24; Chairman of Experimental College, University of 
Wisconsin, 1927-32. 

1341 U.S. 494 (1951). 

*Ibid., at 518. 

+ 54 Stat. 671 (1940), 18 U.S.C.A. §2385 (1951). 
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It was necessary to decide whether, in view of the First Amendment and of re- 
lated provisions of the Constitution, Congress has the authority to abridge ad- 
vocacy which, in this enactment, it claims to exercise. 

This paper does not intend to discuss the verdict in the Dennis case. Nor will 
it consider the opinion with respect to matters of legal process or precedent. 
Since the writer is, in the field of the law, an untutored layman, he is keenly 
aware of the apparent rashness, and even impropriety, of his engaging in such 
procedures. But that appearance may be somewhat cleared away if we note the 
limits which this argument sets itself. We shall be dealing, primarily, with sec- 
tions one and four of the opinion. And those sections, as we consider them, speak 
not so much of legal process as of legal philosophy, that is, of underlying political 
and social theory. They pronounce judgments upon intellectual issues which 
have to do with fundamental principles of our common life. They speak gravely 
and authoritatively about the nature of logical reasoning. They define, directly 
or by implication, the values and aims of a civilized society. And these pro- 
nouncements are used to give basis and justification for the more strictly legal 
assertions of the other sections of the opinion. By the use of them there is con- 
structed an interpretation of the First Amendment which, to the writer of this 
paper, seems radically false and harmful. It is that interpretation with which we 
are concerned—rather than with its application in a specific case. I am not ask- 
ing, “Was Mr. Dennis properly convicted?” but rather, “‘Does the First Amend- 
ment mean what the opinion which joined in his conviction takes it to mean?”’ 

At this point it should be noted that the opinion is not unique in its resort to 
extra-legal theorizing. Many recent rulings about the First Amendment have 
been based on highly questionable and sharply conflicting views of underlying 
theory. For example, as one reads the definition of the crime of Mr. Dennis as 
given above, with its easy transition from the charge of “advocacy of revolu- 
tion”’ to that of “incitement to revolution,” one’s mind goes back inevitably to 
the striking and inaccurate statement of Mr. Justice Holmes that “Every idea 
is an incitement.”’* That assertion, when taken seriously, means that every idea 
is within the reach of legislative control. And with that dictum accepted, the 
essential meaning of the First Amendment is undermined and swept away. The 
question whether or not a given idea is criminal is thus made one of “proximity 
and degree.’’ And the measuring of proximity and degree is assigned to the legis- 
lative body. By means of such ill-considered pronouncements as these, the many 
opinions of the Court have taken on a curious irresponsibility, a tragic vagueness 
and inaccuracy. There is desperate need that the Court, as it determines the 
theory and practice of our political freedom, should define much more accurate- 
ly, and with more careful consideration, what is that “Freedom” which the 
First Amendment intends to secure. This article is, therefore, in its deeper in- 
tention, an appeal to the Court to clarify, for itself and for the people whom it 
serves, the most significant principle of our American plan of government. We 
cannot practice freedom unless we know what freedom is. 


* Gitlow v. New York, 268 U.S. 652, 673 (1925). 
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II 

As we prepare to discuss the opinion, it seems essential that, following its lead, 
we take note of some difficulties in language by which interpretations of the 
First Amendment are constantly beset. 

First of all, it must be recognized that the text of the Amendment is, with re- 
spect to its meaning, partial and incomplete. It specifies five types of laws which 
the legislature may not enact. But it does not give the positive reasons which 
justify that limitation of jurisdiction. Congress, it is said, may not abridge the 
freedom of religion, speech, press, peaceable assembly, or petition. But the pur- 
poses of our American plan of government, which make necessary that hemming 
in of the legislative branch, are not stated in the Amendment’s words. To find 
them, we must go to the Preamble of the Constitution, to other sections which 
deal with the constitutional powers of the people and of the Congress, to the 
debates which surrounded the establishing of the government, to the later de- 
bates which have taken place, or are now going on, in our society. In a word, we 
must determine, as accurately as we can, what are those “blessings of liberty” 
which we intend to secure to ourselves and our posterity, and what are the pro- 
visions which the Constitution has made in their behalf. 

We must also note that, though the intention of the Amendment is sharp and 
resolute, the sentence which expresses that intention is awkward and ill-con- 
structed. Evidently, it was hard to write and is, therefore, hard to interpret. 
Within its meaning are summed up centuries of social passion and intellectual 
controversy, in this country and in others. As one reads it, one feels that its 
writers could not agree, either within themselves or with each other, upon a 
single formula which would define for them the paradoxical relation between 
free men and their legislative agents. Apparently, all that they could make their 
words do was to link together five separate demands which had been sharpened 
by ages of conflict and were being popularly urged in the name of the “Freedom 
of the People.” And yet, those demands were, and were felt to be, varied forms 
of a single demand. They were attempts to express, each in its own way, the 
revolutionary idea which, in the slowly advancing fight for freedom, has given 
to the American experiment in self-government its dominating significance for 
the modern world. 

More immediately serious, however, than the difficulties of the original sen- 
tence is the use of a title which, by its inaccuracy, has caused incalculable 
trouble in legal and nonlegal discussions of the First Amendment. I refer to the 
general custom of using the phrase, “‘Free Speech”’ or “‘Freedom of Speech’’ to 
cover, by inclusion and exclusion, the scope of the amendment as a whole. End- 
less illustrations of this usage are to be found in the utterances of the courts, as 
well as in the critical studies of those utterances. For example, Professor 
Zechariah Chafee’s general treatise on the Amendment has chapters or sections 
on Deportations, The Red Flag Salute, The Newspaper Gag Law, Freedom of 
Assembly, Books and Plays, Government Control of Education, and so on. But 
all these are covered by the heading, “Free Speech in the United States.” And 
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the book which reports my own slight study, I regret to say, follows the same 
habit. That book is deeply concerned with the freedom of religion, speech, 
press, assembly, and petition, as well as of other activities of thought and expres- 
sion. But it was named “Free Speech and its Relation to Self-Government.” 
These titles are obviously inaccurate and misleading. The phrase, “Freedom of 
Speech,” is both too narrow and too wide in scope to indicate the Amendment’s 
purpose. Many activities of belief and communication, whose freedom the 
amendment protects, are not “forms of speech.’’ And, on the other hand, there 
are many “forms of speech” for whose freedom the amendment has no concern. 
And, as we shall see in the opinion under discussion, these inaccuracies of refer- 
ence cause serious confusion in the interpretation of that Freedom X—the free- 
dom to which the Amendment does refer. The primary essential of a considera- 
tion of that freedom is that we recognize that we are not talking about the free- 
dom of “‘Speech.” 

As pointing the way toward such a recognition I venture the preliminary sug- 
gestion that the prize of victory which our forefathers won when the First 
Amendment was adopted was not the unlimited right of the people to “speak.” 
It was the unlimited right of “Religious and Political Freedom’’—whatever those 
words may be found to mean. The governments which the freedom-seeking 
rebels had known in the past, in this country and elsewhere, had imposed upon 
the people religious and political orthodoxy. They had given official status to 
certain sets of ideas and had denied it to others. And, in the latter case, they had 
proceeded to inflict upon those who held or uttered those ideas various forms of 
disapproval, of punishment, of repression. And, further, this discriminating ac- 
tion was justified chiefly on the ground that heterodox ideas and utterances were 
dangerous to the welfare of the nation, to the security of the government. It was 
that discrimination and that appeal to “security” which a rebellious people chal- 
lenged and defied. And with the adoption of the Amendment, the people, on 
paper at least, had won. Under the new Constitution, the people, now a corpo- 
rate body of self-governing citizens, forbade their legislative agents to use, for 
the protection of the nation, any limitation of the religious or political freedom 
of the people from whom their legislative authority was derived. 


Ill 

Before attempting to criticize the argument of the opinion, it seems necessary 
to question the definition of the constitutional issue which is given in its early 
paragraphs. That definition represents two vital interests of the nation as being, 
on occasion, in conflict with one another. On the one hand, there is the “all-em- 
bracing power and duty of self-preservation” ;* on the other hand, the interest 
in those freedoms which are protected by the First Amendment. And further, 
the opinion argues, since on occasion these two interests may clash, it is obvious 
that the government of the United States must have authority to measure their 
conflicting values, to decide which of them shall, on such an occasion, give way. 

One may question the assumption that there is fundamentally a conflict be- 

5 341 U.S. 494, 520 (1951). 
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tween the security of the nation and the freedom of the people. The First 
Amendment seems to mean that freedom creates security rather than destroys 
it. But however that may be, it seems impossible to question the assertion that, 
for whatever reasons may seem to it valid, the government has authority to do 
what it will with the First Amendment. That enactment exists only by the will 
of that government. And there can be no doubt that the creator may, as its judg- 
ment dictates, maintain or change or destroy that which it has created. The 
opinion cites, from the records of the Supreme Court, a number of rulings which 
give authority to that conclusion. One of the more clear-cut of these reads as 
follows: 

To preserve its independence, and give security against foreign aggression and en- 
croachment, is the highest duty of every nation, and to attain those ends nearly all 
other considerations are to be subordinated. It matters not in what form such aggression 
comes... . The government, possessing the powers which are to be exercised for pro- 
tection and security, is clothed with authority to determine the occasion on which the 
powers shall be called forth.* 


Let it be agreed, then, that the government of the United States has authority 
to modify or to annul the First Amendment, in whatever measure, and in what- 
ever manner, it may choose. But from that statement it does not follow that 
Congress has the same authority. Congress is not the government. And, in its 
disposal of its powers through the Constitution, the government has reserved 


powers as well as delegated them. The fact of governmental power is not, then, 
a proof of congressional power. And for that reason, the authorities cited by the 
opinion are not relevant to the point at issue. In a word, the question before us 
is not, “Has the government of the United States authority to nullify the First 
Amendment, wholly or in part?” Our very different question is, “Has Congress 
that authority?” 

IV 


Within the general scope of that constitutional issue, the Dennis case brought 
before the Court the specific question, ““Has Congress authority to restrict the 
freedom of the ‘advocacy of revolution?’ ” The federal legislature had claimed 
that authority when, in the words of the Smith Act, it had said: 

It shall be unlawful for any person . . . (3) to organize or help to organize any 
society, group, or assembly of persons who teach, advocate, or encourage the over- 
throw or destruction of any government in the United States by force or violence, or to 
be or to become a member of, or affiliate with, any such society, group, or assembly of 
persons, knowing the purposes thereof.’ 

The opinion which we are to discuss supports that claim. It notes the fact that 
the claim seems, at least, to violate the First Amendment, if that amendment be 
read literally. But the Amendment, it insists, should not be read literally. To 
this effect, it says: 

* The Chinese Exclusion Case, 130 U.S. 581, 606 (1889), quoted at 341 U.S. 494, 519-20 
(1951). 

7 54 Stat. 671 (1940), 18 U.S.C.A. §2385 (1951). 
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The language of the First Amendment is to be read, not as barren words found in a 
dictionary but as symbols of historic experience illumined by the presuppositions of 
those who employed them. Not what words did Madison and Hamilton use but what 
was in their minds which they conveyed. Free speech is subject to prohibition of those 
abuses of expression which a civilized society may forbid.* 

With the first of those three statements it would be hard to quarrel. Words, 
as found one by one in a dictionary, make sense. But they do not make sen- 
tences. And the First Amendment is a sentence. The second statement is, also, 
clearly valid, though it makes the questionable suggestion that Madison and 
Hamilton, as they explained the Constitution, did not succeed in saying what 
was “‘in their minds.” The last statement is, I think, hopelessly vitiated by its 
use of the phrase “Free Speech” to indicate the scope of the First Amendment. 
It is clearly true that many “abuses of expression’”’ may be suppressed without 
violation of the religious or political freedom of the speaker. But that statement 
is irrelevant for our argument unless it is shown that the advocacy of revolution 
is one of those abuses. Can that be shown? The opinion contends that it can. 
This article will contend that it cannot. 


V 


The thesis that the legislature has the authority to abridge the freedom of the 
advocacy of revolution is phrased by the opinion in the form of a question and 
answer, as follows: 

The right of a man to think what he pleases, to write what he thinks, and to have 
his thoughts made available for others to hear or read has an engaging ring of uni- 
versality. The Smith Act and this conviction under it no doubt restrict the exercise of 
free speech and assembly. Does that, without more, dispose of the matter?* 


The opinion’s answer to that question is a decided, ‘‘No.’’ The notion that the 
people of the United States are assured of unlimited political freedom is, we are 
told, an “engaging” one. But, for the sober purposes of the law, it cannot be 
maintained. Congress is empowered, on occasions to be determined at its own 
discretion, to abridge such freedoms as those of speech and of assembly, to 
“make exceptions” to the First Amendment. The answer of this article to the 
same question is an equally decided, “Yes.” The First Amendment, we shall 
argue, is not “open to exceptions.” And to say that a given act of the legislature 
restricts any one of the freedoms over which the Amendment stands guard does 
“dispose of the matter.”’ Such an act is unconstitutional. 

With the field of conflict thus outlined, we may now proceed to consider spe- 
cific issues within it, one by one. The Dennis case, it should be noted, does not 
raise questions of religious freedom. Our argument, therefore, will deal only with 
political problems. 

VI 

“Not what words did Madison and Hamilton use, but what was in their 
minds which they conveyed.” In that sentence, the opinion summons, to sup- 

#341 U.S. 494, 523 (1951). * Tbid., at 520-21. 
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port its thesis, the two chief writers of that interpretation of the Constitution 
which is given by the “Federalist.” My own reading of that interpretation, how- 
ever, seems to show that, at the two essential points, Madison and Hamilton are 
witnesses against the opinion, rather than for it. We must now argue that case. 

First of all, what are the two conflicting views concerning the “political right” 
of the people of the United States to “‘advocate the overthrow of the government 
by force and violence?” The opinion says: 

Of course, no government can recognize a “right” of revolution or a “right” to 
incite revolution if the incitement has no other purpose or effect.’ 


What considerations or arguments are “in the mind”’ of the writer of that sen- 
tence, covered by the phrase, “of course,” we are not told. It stands as an un- 
explained assertion. 

The “Federalist,”’ on the other hand, is equally insistent, but more explana- 
tory, on the opposite side of the issue. It finds, as basic features of our American 
plan of government, not only the right to “advocate revolution,” but also, the 
right of “revolution” itself. This second assertion is not relevant to our present 
argument, but since it throws light on the right of advocacy, we must briefly 
note what Madison and Hamilton say about it. 

By contrast with the “of course’’ of the opinion, they staunchly support the 

assertion of the Declaration of Independence when it says: 
[W]henever any form of government becomes destructive of these ends (for which 
it was instituted) it is the right of the people to alter or to abolish it and to institute 
new government, laying its foundations on such principles and organizing its powers 
in such form, as to them shall most likely to effect their safety and happiness. 


In a number of passages, that right of revolt is reasserted by the Federalist 
debaters. And in one of these, Hamilton goes so far as to declare that it is an 
important advantage of the proposed federal union that it provides an easier and 
more secure road for revolutionary action than is available in the smaller units 
of the separate states. His plea reads, in part, as follows: 


If the representatives of the people betray their constituents, there is no resource 
left but in the exertion of that original right of self-defence which is paramount to all 
positive forms of government, and which against the usurpations of their national 
rulers, may be exerted with infinitely better prospect of success than against those of 
the rulers of an individual State. ...The smaller the extent of the territory, the 
more difficult will it be for the people to form a regular or systematic plan of opposi- 
tion, and the more easy will it be to defeat their early efforts. . . . How wise will it be 
in them by cherishing the union to preserve to themselves an advantage which can 
never be too highly prized.™ 


As Hamilton thus advises the people to treasure and maintain that “right” 
of revolution “‘which can never be too highly prized,” what was “in his mind’’? 
There can be little doubt that he would agree with the opinion’s declaration 

1° Thid., at 549. 


” Hamilton, Madison, and Jay, The Federalist or the New Constitution, XXVIII, 135-36 
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that the right to revolt is not “political,” that no government can “‘recognize”’ 
it. We shall not find that right established either by constitutional provision or 
by legislative enactment. But that the right exists and is a basic feature of our 
plan of government, Hamilton is equally certain and emphatic. What he is here 
saying is that, if a government exists by the consent of its citizens, there is im- 
plicit in it an “original” and “prepolitical” right without which the structure of 
consent would be meaningless. The Declaration of Independence is, for him, 
valid. If the grounds of consent are destroyed, the obligations of consent are 
destroyed with them. The opinion is, therefore, wrong. At this point its witnesses 
give evidence, not for it, but against it. It must be added to round out the pic- 
ture, however, that whenever citizens abandon “political” methods and resort 
to force, the government which they attack has an equally original and valid 
“right” to repel the attack by use of its own force. 

But, second, Madison and Hamilton are both convinced that the right to ad- 
vocate revolution, as contrasted with the right to actively engage in it, is clearly 
“political,” and gives expression to a valid constitutional principle upon which 
the structure of political freedom rests. That principle which, in the judgment of 
the “Federalist,” runs through the Constitution, is explicitly stated by the First 
Amendment. What it says is that a government is maintained by the free con- 
sent of its citizens only so long as the choice whether or not it shall be main- 
tained is recognized as an open choice, which the people may debate and decide, 
with conflicting advocacies, whenever they may choose. If the time or the occa- 
sion should ever come—as by the decisions of our courts it seems now to have 
come—when the people of this nation are prevented by their subordinate agen- 
cies from considering and advocating and deciding whether or not to maintain 
the present form of our government, then, in the opinion of the “Federalist,” 
that form of government has already ceased to exist. In that case, we have come 
to the absurdity of declaring that a man who believes that fundamental consti- 
tutional change is needed for the sake of the general welfare is, thereby, shown 
to be disloyal to the nation. As Madison and Hamilton wrote their “Federalist” 
arguments, they were meeting the onslaughts of critics who passionately con- 
demned the proposed Constitution and were doing everything in their power to 
defeat it. And as against those onslaughts, though they themselves had many 
objections to the new plan, they fought back with equally spirited counter- 
advocacy. And that method of counter-advocacy is still available to our govern- 
ment as it meets the attacks of those who would seek to destroy its present form 
and put another in its place. But to make the advocacy of revolution a criminal 
offense, as the Smith Act does, is to violate the basic principle of political free- 
dom which the “Federalist” explains and defends. At this point, neither in 
written words nor in the ideas underlying those words, do Madison and Hamilton 
give support to the opinion which has summoned them to testify in its behalf. 

Vil 

Our argument now turns from the more limited issue of the right to advocate 

revolution to the broader question of the authority of the legislature to abridge 
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in any way the political freedom of the people. As we seek to discover what 
Madison and Hamilton are saying on that issue, it must be remembered that one 
of the most serious criticisms of their new plan was that it did not include a bill 
of rights. It was, therefore, charged that the plan had not made adequate provi- 
sion for the defense of popular rights against the repressive power of the gov- 
ernment. 

In Number 84, Hamilton answers that complaint. The proposals of the con- 
vention, he declares, have done far more for the freedom of the people than could 
have been done by appending a bill of rights to a constitution which, having ne- 
glected those rights, had need of such an appendage. The new plan, he says, has 
no such need. The defense of the people against the legislature is embedded into 
the very structure of the Constitution itself. One of his statements on this point 
reads: 

The truth is, after all the declamations we have heard, that the Constitution is 
itself, in every rational sense, and to every useful purpose, a BILL OF RIGHTS... . 
Is it one purpose of a bill of rights to declare and specify the political privileges of the 
citizens in the structure and administration of the government? This is done in the 
most ample and precise manner in the plan of the convention, comprehending various 
precautions for the public security, which are not to be found in any of the State 
constitutions. Is it another object of a bill of rights to define certain immunities and 
modes of proceeding, which are relative to personal and private concerns? This we 
have seen has also been attended to, in a variety of cases, in the same plan. Adverting 
therefore to the substantial meaning of a bill of rights it is absurd to allege that it is 
not to be found in the work of the convention.” 


With hard and sober logic, Hamilton proceeds to argue, both in theory and in 
practice, the validity of that assertion. As to theory, he says: 

“We, the People of the United States, to secure the blessings of liberty to ourselves 
and our posterity, do ordain and establish this Constitution of the United States of 
America.” Here is a better recognition of popular rights than volumes of those aphor- 
isms which make the principal figure in several of the State bills of rights, and which 
would sound much better in a treatise of ethics than in a constitution of government.” 


Having thus announced the basic intention of the new plan to protect the 
“political privileges” of the people from interference by the other branches of 
the government, Madison and Hamilton go on to show, point by point, how that 
intention is to be realized. Our political privileges, they tell us, are of two kinds. 
First, “We, the People,” must be recognized as having all political authority. 
This means that other governing bodies have powers only insofar as those pow- 
ers are delegated to them by us. And, second, the people, as electors (Article I, 
Section 2), play an active and dominant part in the administration of the gov- 
ernment. In both those relationships, the “Federalist” declares, the citizens, as 
the sovereign power, must be kept free from any dependence on their represen- 
tatives. And, since it is the legislature which, in actual fact, chiefly threatens to 

3 Thid., LXXXIV, at 440-41. 
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usurp the authority of the people,'‘ the argument relates in great detail the con- 
stitutional devices by which such legislative usurpation is to be prevented. 

As they thus argue the dependence of the legislature upon the will of the 
people, Madison and Hamilton are not denying that the legislative and execu- 
tive agents of the people have authority to enact and to enforce laws which the 
people must obey. They are too shrewd and practical to entertain that absurdi- 
ty. They know that the people who govern are also governed. But what they do 
insist upon is that if men are to live as free citizens they must, as governors, 
exercise an effective control over those who make the laws which they must 
obey. That double doctrine is summed up in the words: 

It is one thing to be subordinate to the laws, and another to be dependent on the 
legislative body. The first comports with, the last violates, the fundamental principles 
of good government; and, whatever may be the forms of the Constitution, units all 
power in the same hands." 


How then, more specifically, is the legislature kept in proper dependence on 
the people? In general outline, the arrangements for that purpose are as follows: 

1. The representatives are elected by direct vote of the people."* 

2. Elections of representatives are for limited terms, and those terms are brief 
enough to insure active and continuous control.” 

3.The powers delegated to Congress are, in all cases, specific and limited. 
There is no delegation of general legislative power. The suggestion that Article 
I, Section 8 authorizes Congress to exercise powers not specifically delegated is, 
we are told, clearly invalid. One of the statements to that effect reads as follows: 

The plan of the Convention declares that the power of Congress or, in other words, 
of the national legislature, shall extend to certain enumerated cases. This specification 
of particulars evidently excludes all pretension to a general legislative authority, be- 


cause an affirmative grant of special powers would be absurd, as well as useless, if a 
general authority was intended." 


4. To the three restrictions upon legislative authority thus ordained, there is 
added, as final guarantee of citizen freedom, the provision that these restrictions 
cannot be changed by any subordinate branch of the government, nor by all of 
them acting together. Such action can be taken only by the people in such ways 
as they may determine.’* 

The significance of these arrangements is made even more clear, in its bearing 
on the First Amendment, by Hamilton’s discussion of the “liberty of the press” 
as a special case under the general rule. That liberty, he insists, is fully secured 
without the help of a bill of rights. To this effect he argues: 

For why declare that things shall not be done which there is no power to do? Why, 
for instance, should it be said that the liberty of the press shall not be restrained when 

4 Thid., XLVIII, at 253. 

* Thid., LXXI, at 366. 

8 Thid., XXXTX, at 191. 8 Thid., LXXXTII, at 424-25. 
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no power is given by which restrictions may be imposed? I will not contend that such a 
provision would confer a regulating power; but it is evident that it would furnish, to 
men disposed to usurp, a plausible pretence for claiming that power. 

Here, in unqualified terms, is Hamilton’s answer to the question asked by the 
opinion: “The Smith Act and this conviction under it no doubt restrict the exer- 
cise of free speech and assembly. Does that, without more, dispose of the 
matter?” 

The opinion answers, ‘“‘No.” Hamilton answers, “Yes’’—even though the 
First Amendment has not yet been written. The Constitution, he is saying, does 
not establish a legislative power to restrict political freedom, in any of its forms. 
There is, then, no such power. 

As we feel the driving force of these provisions for the defense of freedom, we 
must remember that Madison and Hamilton, as they advocate them, are not 
predicting that, under the Constitution, the freedom of the people will never 
again be invaded by lawmakers, presidents, justices, or even by the people them- 
selves. Human nature they know to be weak of will and often self-contradictory. 
Especially, they are not sure that the people will have the capacity upon which 
the success of such a plan of self-government depends.” And they have the same 
doubt of the intelligence and integrity of the agents of the people. Human be- 
ings, holding office or not holding office, have violated, and will continue to vio- 
late, the intentions of the Constitution. But that is not to say, as the opinion 
does, that the Constitution gives authority for such violations. The two chief 
witnesses—may I say it again?p—whom the opinion summons to give evidence 
in support of its thesis, give direct evidence against it. 


Vill 


As we now leave behind the opinion’s appeal to what was “in the minds” 
of Madison and Hamilton, we shall find it following three other lines of argu- 
mentation. The first of these lays a basis for saying that the “freedom of advo- 
cacy”’ is subject to legislative limitation by trying to show that all the provision 
of the First Amendment are open to exceptions. That conclusion is stated in the 
following sentence: ‘‘Free speech is subject to the prohibition of those abuses of 
expression which a civilized society may forbid.”* As we proceed to discuss that 
statement, it is important to recall the ambiguities which arise from the use of 
the phrase, “‘free speech,” to indicate the scope of the First Amendment. No one 
doubts that, under the Constitution, many abuses of expression are subject to 
prohibition. We might even say that all forms of speech are, in some respects, 
open to government control. In that sense, we can say that if there were a prin- 
ciple of “free speech,” as such, it would obviously be open to exceptions. But the 
First Amendment, as already noted, does not protect speech. It protects politi- 
cal freedom, in speech or wherever else it may be threatened. And, because of 


* Thid., LXXXTV, at 439. 
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its confusion at this point, the opinion, we shall find, fails to establish its con- 
clusion. 


The argument about exceptions rests on two Supreme Court decisions: Rob- 
ertson v. Baldwin,” rendered in 1897, and Frokwerk v. United States ,24 decided in 
1919. The second of these depends upon the first, but also, as we shall see, con- 
tradicts it at the crucial point in the argument. 

The Roberison statement, as quoted in the Dennis opinion, reads as follows: 


“The law is perfectly well settled,” this Court said over fifty years ago, “that the 
first ten amendments to the Constitution, commonly known as the Bill of Rights, were 
not intended to lay down any novel principles of government, but simply to embody 
certain guaranties and immunities which we had inherited from our English ancestors, 
and which had from time immemorial been subject to certain well-recognized excep- 
tions arising from the necessities of the case. In incorporating these principles into the 
fundamental law there was no intent of disregarding the exceptions which con- 
tinued to be recognized as if they had been formally expressed.” 


A further explanatory sentence, not quoted by the opinion, follows at this point. 
It says: 


Thus the freedom of speech and of the press (art. 1) does not permit the publica- 
tion of libels, blasphemies, or indecent articles, or other publications injurious to 
public morals or private reputation.” 


In comment on these rulings, the opinion says: 


That this represents the authentic view of the Bill of Rights and the spirit in which 
it must be construed has been recognized again and again in cases that have come 
here within the last fifty years. See, e.g., Gompers v. United States, 233 U.S. 604, 610. 
Absolute rules would inevitably lead to absolute exceptions, and such exceptions 
would eventually corrode the rules. The demands of free speech in a democratic society 
as well as the interest in national security are better served by candid and informed 
weighing of competing interests, within the confines of the judicial process, than by 
announcing dogmas too inflexible for the non-Euclidean problems to be solved.” 

The Frokwerk reference, taken from the well-known words of Mr. Justice 
Holmes, reads as follows: 

(Tjhe First Amendment, while prohibiting legislation against free speech as such, 
cannot have been, and obviously was not, intended to give immunity to every pos- 
sible use of language. Robertson v. Baldwin, 165 U.S. 275, 281. We venture to believe 
that neither Hamilton nor Madison, nor any other competent person then or later, 


ever supposed that to make criminal the counselling of a murder . . . would be an 
unconstitutional interference with free speech.” 


The disputed assertion of the Robertson ruling, which is accepted by the opin- 
ion as the “authentic view,” is that when abuses of expression are suppressed, 


165 U.S. 275 (1897). % 341 U.S. 494, 524 (1951). 

%4 249 U.S. 204 (1919). %* Robertson v. Baldwin, 165 U.S. 275, 281 (1897). 
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exceptions are thereby made to the First Amendment. It is that assertion which 
this article now seeks to refute. Suppressions of political freedom, we agree, 
would constitute exceptions to the Amendment, but not suppressions of abuses, 
as the term is here used. In support of that statement, we shall now quote 
Frohwerk against Robertson. 

First of all, then, what are the abuses to which the opinion refers? They have 
often been listed by the courts, in many vague and varying ways. The Robertson 
opinion speaks of some of them as “the publication of libels, blasphemies, or in- 
decent articles, or other publications injurious to public morals or private repu- 
tation.” To this list, the Frohwerk statement adds “the counselling of a murder.” 
The opinion in Schenk v. United States** spoke of the act of “falsely shouting fire 
in a theater and causing a panic.” “Offensive” and “provocative” remarks have 
often been denied immunity. Contempt of court may be a punishable offense. 
Speech causing a riot or inciting to it has been held to justify police interference. 
The list might be extended indefinitely. And, as the opinion suggests, the items 
listed are not easily classified except as abuses. And yet, in the midst of this com- 
plexity, the clear fact stands out that many forms of speech, on the ground that 
they are abuses of expression, may be restrained and punished. And it is agreed, 
also, that the First Amendment raises no objection to such action. 

But now, on what ground is this silence of the Amendment interpreted as an 
acknowledgment on its part that exceptions may be made to its principle? The 
only major premise which could sustain that inference would be the assertion 
that the Amendment intends to protect “all uses of language”’ as such. If that 
were true, then any authorized suppression of any language would properly be 
called an exception to it. But the Frokwerk ruling saves us from that absurdity. 
The words of Justice Holmes are here clear and decisive. The Amendment, we 
are told, “cannot have been, and obviously was not, intended to give immunity 
to every possible use of language.” That being true, no abridgment of a use of 
language is, as such, a violation of the Amendment’s intention. It is only the al- 
lowing of the limitation of political freedom which would constitute an exception 
to it. The point here at issue may seem merely verbal, but it lies at the very 
source of those misunderstandings through which our guaranties of freedom 
have been swept away. It is that confusion which has enabled our courts to ar- 
gue that, since this or that form of communication may be limited for “nui- 
sance’’ reasons, it may likewise be limited for “political” reasons. At this point, 
an illustration may, perhaps, help us toward greater clarity. 

If I say generally and without qualification that ‘All dogs are black,”’ what 
facts would require me to acknowledge an exception to my assertion? Let us 
suppose that, having committed myself to that universal remark about dogs, I 
encounter a cat which, being yellow, is non-black. Have I then found a negative 
instance—an exception—which destroys the universality of my principle? To 
say that would be nonsense. I was not talking about cats, but about dogs. If my 
% 249 U.S. 47, 52 (1919). 
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assertion had been, “All domestic animals are black,” the appearance of the cat 
would have forced the making of the exception. But my principle was not so 
wide as that. I was not talking about “all domestic animals,”’ but about “all 
dogs.” And, in just the same way, the First Amendment does not talk about “all 
uses of language.” Its purpose is much narrower—as well as wider—than that. 
It provides a guaranty for the political freedom of the sovereign people of the 
United States. And to that guaranty the evidence offered by the opinion has 
shown no “exceptions.” 

As we leave this point, it is at least interesting to note the distinction between 
the suppression of abuses and the suppression of freedom, as it appears in the 
Dennis case. The defendants there were not accused of blasphemy or indecency. 
Their meetings for “conspiracy” were not found to be “riotous” assemblies. 
Nor—as contrasted with some of their lawyers—were they even charged with 
contempt of court. The accusation was that of the ‘“‘advocacy of revolution.” 
And the constitutional issue was whether or not a conviction on that accusation 
was an invasion of the authority of the people of the United States to engage 
freely in the administration of their government. With respect to that issue, the 
opinion’s argument about exceptions has, so far as I can see, no relevance what- 
ever. One cannot argue from the suppression of indecency to the suppression of 
political freedom. 

TX 

The opinion has, however, another line of argument to show that the First 
Amendment is, in general, open to exceptions. It is stated in negative rather 
than positive terms. And it is based neither on the text of the Constitution nor 
on judicial interpretations of that text, but solely on the opinion’s own extra- 
legal theorizing about the methods and results of human reasoning. As against 
the assertion that the First Amendment is an “‘absolute”’ statement, which ad- 
mits of no exceptions, the opinion declares that no rule, whether within the Con- 
stitution or outside of it, can be, in that sense, “absolute.” That conclusion, al- 
ready quoted, is stated as follows: “Absolute rules would inevitably lead to abso- 
lute exceptions, and such exceptions would eventually corrode the rules.”’*° 

Since that statement, in order to serve its purpose, must be itself an “abso- 
lute,” we might say of it that, if it is true, it proves itself to be false. If, however, 
we seek for a more serious line of refutation, we are met by the disturbing fact 
that no reasons are offered in its support. It is stated merely as if it were an ac- 
cepted dictum. By this lack of opposing arguments, a critic is driven to a “prac- 
tical” rather than a “theoretical” reply. We must try, by an ad hominem argu- 
ment, to show that the opinion’s dictum does not work. 

If it be true, as the opinion tells us, that absolute rules have no proper part in 
the meaning of the Constitution, then it follows that the writer of the opinion 
must suffer his own condemnation. For example, when the First Amendment’s 
protection of the freedom of religion was in question in McCollum v. Board of 

341 U.S. 494, 524 (1951). 
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Education," he took his stand squarely on the absoluteness of the principle of 
separation of church and state. “Released time” statutes, he said, are unconsti- 
tutional because, in them, “we find that the basic constitutional principle of ab- 
solute separation is violated.”” And, as against the making of exceptions to 
that principle he quoted, with enthusiastic approval, the saying of Elihu Root: 
It is not a question of religion, or of creed, or of party: it is a question of declaring 
and maintaining the great American principle of eternal separation between Church 
and State.** 
To this he adds in summary: 


We renew our conviction that “we have staked the very existence of our country on 
the faith that complete separation between the State and religion is best for the state 
and best for religion.** 


Those statements, coming from a mind unusually free from the habits of 
“absolutism,” in the objectionable sense, have more than “an engaging ring of 
universality.’’ They are genuine “absolutes,” which admit of no exception. One 
wonders why, if they are valid for the protection of religion, they are not valid 
for the other provisions of the Amendment. 

In the same way, the Dennis opinion itself, in its own argument, pours out 
upon its reader a flood of absolutes. This is done chiefly in connection with the 
statement that, while the courts cannot challenge the substantive wisdom of the 
legislature as it abridges the freedom of advocacy, they are responsible for keep- 
ing suppression within prescribed procedural limits. That statement is specified 
in such principles as the following:* 

1. Weare to set aside the judgment of those whose duty it is to legislate only if there 
is no reasonable basis for it. 

2. We are to determine whether a statute is sufficiently definite to meet the con- 
stitutional requirements of due process, and whether it respects the safeguards 
against “undue concentration of authority” secured by separation of power. 

3. We must assume fairness of procedure, allowing full scope of governmental dis- 
cretion, but mindful of its impact on individuals in the context of the problem involved. 


4. And, of course, the proceedings in a particular case before us must have the 
warrant of substantial proof. 


5. Beyond these powers we must not go; we must scrupulously observe the narrow 
limits of judicial authority even though self-restraint is alone set over us. 


Every one of those principles is, in form of statement, identical with the First 
Amendment. Are they, then, open to exceptions? They are all, like the Amend- 
ment, open to modification or repeal, and they are, all alike, filled with words 
hard to define and shifting in meaning from case to case. Such phrases as “‘rea- 
sonable basis,”’ “‘sufficiently definite,” “undue concentration of authority,” or 
“fairness of procedure,” and so on, will plunge any court into differences of in- 
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terpretation and hence, into oppositions of verdict. But to say that is very dif- 
ferent from saying that they are open to exceptions. This latter statement 
would mean that a court might determine that a legal proceeding is unfair, with- 
out reasonable basis, or lacking in substantial proof, and yet give to the proceed- 
ing its constitutional approval. But to say that would be to reduce the “univer- 
sal’’ provisions of the Constitution to what Justice Harlan has called a “nullity.” 
A universal statement which is not universal says nothing at all. If the opinion 
is right at this point, the First Amendment should not have been written. And 
the opinion, it must be said, as it justifies the conviction of Mr. Dennis, speaks 
as if it had not been written. 
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The opinion has, however, another line of inference which is even more disas- 
trous in its implications than those already considered. It is taken from the first 
sentence, already quoted, from the Robertson v. Baldwin opinion, which reads: 

The law is perfectly well settled that the first ten amendments to the Constitution, 
commonly known as the Bill of Rights, were not intended to lay down any novel 
principles of government, but simply to embody certain guaranties and immunities 
which we had inherited from our English ancestors. . . .* 
In comment on that statement, the opinion says: 

That this represents the authentic view of the Bill of Rights and the spirit in 
which it must be construed has been recognized again and again in cases that have 
come here within the last fifty years.*’ 


Was the First Amendment “inherited from our English ancestors?” Is it true 
that the Constitution of the United States “laid down no novel principles of 
government?” As a layman gathers courage to challenge the “authentic view” 
that the American Revolution secured for our citizens no guaranties or immuni- 
ties which had not previously been won, he can find several sources of encourage- 
ment and support. 

First, it is worthy of note that the Robertson decision itself was accompanied 
by a ringing dissent from Mr. Justice Harlan. His disagreement took the form 
of an explicit rejection of the principle which the majority declared to be “‘per- 
fectly well settled.” Justice Harlan was arguing the question whether the consti- 
tutional prohibition of involuntary servitude is absolute or open to exceptions. 
And in proof of its absoluteness, he said: 

Nor, I submit, is any light thrown upon the present question by the history of legis- 
lation in Great Britain. The powers of the British Parliament furnish no test for the 
powers that may be exercised by the Congress of the United States.* 


In support of that opinion he then calls upon James Bryce who, in his “‘Ameri- 
can Commonwealth,’’ tells how fundamentally the principles of the Constitution 
have departed from the principles of the British system. Parliament, according 
to Bryce, could do whatever it chose to do; its power was unlimited. It could, 
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Bryce says, “ ‘abolish when it pleases every institution of the country, the 
Crown, the House of Lords, the Established Church, the House of Commons, 
Parliament itself.’ ”’** 

By contrast with this original and unlimited authority of the British legisla- 
ture, Justice Harlan insists that the powers of the American Congress are sub- 
ordinate, as well as limited and specific. The distinctive feature of our Constitu- 
tion, he declares, is that it is established, not by the legislature, but by the 
people. And he sums up this contrast in the words: 

No such powers have been given to or can be exercised by any legislative body 
under the American system. Absolute, arbitrary power exists nowhere in this free 
land. The authority for the exercise of power by the Congress of the United States 
must be found in the Constitution. Whatever it does in excess of the powers granted it, 
or in violation of the injunctions of the supreme law of the land, is a nullity, and may 
be so treated by every person.” 


And finally, summing up the theory of his dissent, he deplores a decision in 
which 
the clear reading of a constitutional provision relating to the liberty of man is de- 


parted from in deference to what is called usage which has existed, for the most part, in 
monarchical and despotic governments.“ 


In those statements Justice Harlan is proclaiming the “novelty” of those rev- 
olutionary principles by means of which the new plan of government displaced 
the earlier British and American procedures. And—if we may turn back for a 
moment to the “Federalist’”—Madison and Hamilton, as they advocated the 
new Constitution, had issued the same proclamation. In Number 14, Madison 
writes: 

Had no important step been taken by the leaders of the Revolution for which a 
precedent could not be discovered, no government established of which an exact model 
did not present itself, the people of the United States might, at this moment, have been 
numbered among the melancholy victims of misguided councils, must at best have 
been labouring under the weight of some of those forms which have crushed the liberties 
of the rest of mankind. Happily for America, happily, we trust, for the whole human 
race, they pursued a new and more noble course. They accomplished a revolution 
which has no parallel in the annals of human society. They reared the fabrics of govern- 
ment which have no model on the face of the globe. 


As the ‘Federalist’ makes these sweeping claims to novelty, it is not denying 
in toto the assertion that the principles of the Bill of Rights are “inherited from 
our English ancestors.” It would never have occurred to Madison or Hamilton 
to question the fact that such rights as habeas corpus, due process, fair trial, 
security from unreasonable searches and seizures, freedom from excessive pun- 
ishments, and so on, had long been fought for in Britain and the Colonies, and 

** Tbid., at 297.  Thid., at 296. 

* Thid., at 302. 

© Federalist, op. cit. supra note 11, XIV, at 66. 
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in some measure, won. With regard to these victories which affected the “per- 
sonal and private concerns” of the people, as they submitted to being governed, 
it could fairly be said that, though higher levels had now been reached, no “novel 
principles had been laid down.” But, as distinguished from these “private 
rights” of the ‘“governed”’ people, the citizens of the new “representative repub- 
lic’’ were to have “political privileges,” whose establishment had a wholly differ- 
ent character. Those citizens were to govern themselves as men had not gov- 
erned themselves before. They were to have both “ultimate’”’ and “immediate” 
authority in the “structure and administration of the government.” They were 
no longer to beg for rights, to fight for them, or to wring them as concessions 
from a sovereign king, parliament, governor, or council, who ruled over them. 
They themselves were now the sovereign sources of all governing power. The 
legislature, the executive, and the judiciary were their agents, commissioned, in 
specified ways, to do their will. And with that acquisition of sovereign power, 
the people had acquired also a new political freedom—the freedom to govern the 
nation—which they had not had before. No revolutionary transfer of authority 
in the history of mankind surpasses in novelty or in importance, that achieve- 
ment of the body politic which we call, “We, the People of the United States.” 
To miss its novelty is to miss the meaning, not only of the First Amendment, 
but of the Constitution as a whole. Our political freedom guaranteed by the 
Amendment consists in the fact that “We” have decided that as we go about the 
business of governing the nation, that governing shall not, on any grounds, be 
deprived of its freedom by action of any subordinate branch of our government. 

The position just taken is summed up by Hamilton in two brilliant sen- 
tences, already quoted, when he says: 

It is one thing to be subject to the laws, and another to be dependent on the legis- 
lative body. The first comports with, the last violates, the fundamental principles of 


good government, and whatever may be the forms of the Constitution, unites all power 
in the same hands.“ 


Here then is Hamilton’s formulation of the meaning of the First Amendment, 
of the nature of our political freedom. “The governing people,” he says, shall not 
“‘be dependent on the legislative body.” That formulation of the meaning of 
freedom has two advantages over the “awkward and ill-constructed’’ sentence 
which seeks to express the same meaning in the Bill of Rights. First, it states a 
constitutional principle, instead of merely listing five distinct issues under it. 
Second, it finds that principle in the Constitution, not merely as given by an ap- 
pended sentence, but so woven into its structure as to give life and significance 
to the document as a whole. If Hamilton is right, as I think he is, then he is say- 
ing to the writer of the concurring opinion in the Dennis case something like this: 
**Your theoretical, extralegal argument is not simply attacking the absoluteness 
of a single formula, not merely trying to prove it open to exceptions. You are 


* Tbid., LXXI, at 366. See page 470 supra. 
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denying the fundamental achievement of the American plan of government— 
denying not only its novelty but also its validity.” 


XI 


What, then, is the summing up of the whole matter? It can, I think, be simply 
stated. The Constitution of the United States, as it was adopted and as it now 
stands, does not give equal status to the duty of self-preservation and the duty 
of maintaining Political Freedom. On the contrary, our “experiment”’ in self- 
government makes that freedom an absolute, while self-preservation is a condi- 
tional and relative consequence of it. It expresses the decision of the American 
people to establish and maintain freedom, and then watch what happens. And 
that decision is founded, not in idle dreaming, but in sober thinking and bitter 
experience. Underlying it is the strong conviction that, whatever may be the 
balance of immediate gains and losses, the progress of political freedom gives 
better assurance of national security than does any program of political repres- 
sion and enslavement. And thus far in our history, that conviction has been jus- 
tified both by the consequences of our disloyalties to the program and by those 
of our loyalties to it. Our only serious danger today is that of losing faith—of 
abandoning, through lack of nerve, the most novel, the most significant political 
principle which history records. 

And second, it must be said that, if the experiment in “Government by the 
People”’ is found to be a failure and should, therefore, be abandoned, neither the 
legislature nor the judiciary has authority to make that change. As against such 
legislative or judicial usurpation, I appeal once more to the words already quot- 
ed in part from Justice Harlan’s dissent: 

It is a very serious matter when a judicial tribunal, by the construction of an 
Act of Congress, defeats the expressed will of the legislative branch of the government. 
It is a still more serious matter when the clear reading of a constitutional provision 
relating to the liberty of man is departed from in deference to what is called usage 
which has existed, for the most part, under monarchical and despotic governments.“ 


And in the same vein, may I add as final summary, that I find it hard to un- 
derstand how my good friend, the Justice who so steadfastly guards from usur- 
pation the constitutional authority of the legislature, can so easily overrule the 
authority of the Constitution itself, can substitute for its wisdom the wisdom of 
the Court of which he is a member. To do that is, as Justice Harlan says, a vio- 
lation of ‘the injunctions of the supreme law of the land.” 


154 U.S. 275, 302 (1897). See page 477 supra. 











LOYALTY TESTS FOR ADMISSION TO THE BAR* 
Raps S. Brown, Jr.,t AND Joun D. Fassertt 


ITIONAL nonacademic standards for admission to the bar require the 
applicant to be of good moral character and to support the Constitu- 
tion” The inquiry of this paper is to what extent these comfortable 

norms nowadays include, or are supplemented by, loyalty tests. Indefinite in its 
boundaries, the current insistence on loyalty gains some content by its identifi- 
cation with the quality of not being a Communist. But experts tell us it is diffi- 
cult to detect communism, and the search for its essence takes us off again in 
many directions. Lawyers are likely to find the heart of communist disloyalty 
not in the support of public housing or racial equality, but in the fostering of 
revolution, allegedly on behalf of the oppressed masses, but actually, most of us 
believe, in the interests of the Kremlin. Even with the virus thus isolated, there 
remain troubling questions, of perhaps only philosophical importance, about the 
sincerity of a revolutionary’s belief, and about his possibly deep devotion to an 


* The investigation and research for this article were made possible by a grant to Yale 
University, in memory of Louis S. Weiss, by the Louis S. Weiss Fund, Inc. It is part of a 
larger study, similarly supported, by the senior author, on loyalty and security programs 
affecting employment. 

+ Associate Professor of Law, Yale Law School. 

t Third-year student, Yale Law School. 


1 All states, by statute, rule, or practice, require that the moral character of all applicants 
for admission be approved prior to admission to the bar. See, e.g., Rules Governing Admission 
to the Bar of Illinois, §I (adopted by the Supreme Court of Illinois, 1937, amended, 1947, 
1952). See also, Jackson, Character Requirements for Admission to the Bar, 20 Fordham L. 
Rev. 305 (1951); Rules for Admission to the Bar (West Pub. Co., 1951). 

All states require the applicant, upon acceptance for admission, to subscribe to an oath to 
support the Constitution. Although these oaths vary in detail, many follow approximately a 
form recommended by the American Bar Association. See, e.g., the Ohio Oath: 

“I Do Solemnly Swear: 

“I will support the Constitution of the United States and the Constitution of the State 
of Ohio; 

‘*I will maintain the respect due to courts of justice and judicial offices; 

‘I will not counsel or maintain any suit or proceeding which shall appear to me to be 
unjust, nor any defense except such as I belief to be honestly debatable under the law of the 
land; 


‘*I will employ for the purpose of maintaining the causes confided in me such means only 
as are consistent with truth and honor, and will never seek to mislead the judge or jury by 
any artifice or false statement of fact or law; 

‘I will maintain the confidence and preserve inviolate the secrets of my client, and will 
accept no compensation in connection with his business except from him or with his knowledge 
and approval; 

“T will abstain from all offensive personality, and advance no fact prejudicial to the honor 
or reputation of a party or witness, unless required by the justice of the cause with which I 
am charged; 

‘*T will never reject, from any consideration personal to myself, the cause of the defenseless 
or oppressed, or delay any man’s cause for lucre or malice, So Help Me God.” 
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America which he envisages with different eyes from the rest of us. But if we 
confine our attention to the loyalty of lawyers, some of these uncertainties di- 
minish. What the Association of American Law Schools recently observed about 
teachers of law applies as much to the legal profession at large: 

/’’) To say that a man is free to believe as he sees fit does not mean that his attitudes 

toward his chosen profession are irrelevant to his qualifications for that profession. A 
belief in lawful procedures may properly be demanded of one who undertakes to be a 
teacher of law. Whatever ideals he may cherish, he must be willing to work for a 
realization of them within the framework of orderly, lawful and democratic processes. 
The teacher of law with no real belief in the principle of legality is a contradiction in 
terms” 
Since constitutions are our fundamental source of legality, a willingness to sup- 
port and defend our constitutional system (which includes procedures for its or- 
derly alteration) would seem to be a prerequisite for a lawyer’s faithful perform- 
ance of his duties as a Jawyer. A history of actual conduct in defiance of constitu- 
tionally established positive law (e.g., against espionage, or perjury) might well 
justify exclusion from the bar, even though the applicant had not been (or could 
not be) convicted for the offenses. They could be said to go both to his moral 
character and his support of the Constitution. Furthermore, even in the guarded 
realm of belief as distinct from action, a lawyer’s loyalty may be strictly meas- 
ured. Thus, an ordinary citizen might believe with the utmost sincerity and de- 
votion to his country that its welfare required abstention from violence under all 
circumstances, even against invasion. Contrariwise, another might urge imme- 
diate resort to violence to overthrow a government he believed to be corrupt. 
Whether such beliefs are permissible for a lawyer has been questioned. 

[ The case of the conscientious objector who would become a lawyer reached 
the Supreme Court of the United States in In re Summers.’ There the Illinois 
Supreme Court, acting through one of its Committees on Character and Fitness, 
denied Summers’s application apparently on the sole ground that he was, on re- 
ligious grounds, totally unwilling to resort to violence and thus unwilling to 
serve in the armed forces. This stand, in the Illinois court’s view, made it impos- 
sible for him to take in good faith the oath to support the Constitution of Illi- 
nois.* Though it found that a justiciable controversy existed, the United States 
Supreme Court found no state action violating the Fourteenth Amendment in 
the denial of admission: 7 

The urgent question of this decade,fhowever is mot the loyalty of the consci- 
entious objector, but of the prospective revolutionary, who, as we have said, is 
usually identified with the communist movement. Bentral issues about the advo- 

* Proceedings of the Association of American Law Schools 61, 99 (1951). 

*In re Summers, 325 U.S. 561 (1945). 


‘ But cf. Application of Charles J. Steinbugler, 297 N.Y. 713, 77 N.E. 2d 16 (1947), where 
the New York Court of Appeals held that a claim of exemption from military service upon 
conscientious and lawful grounds, without proof of insincerity or disloyalty, was not evidence 
bearing on an applicant’s character or fitness for admission to the bar. 
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cacy of violent overthrow of the government and about the inquiries that may 
be made to discover it are raised by the more recent Illinois case of George A.* 
There seems to be no indication whatever that George A. was in fact a Commu- 
nist. He attracted the attention of the Committee by expounding, as one of the 
principles of the Constitution, the “right of revolution” in Jeffersonian terms. 
Then, when a panel and later the full Committee sought to inquire further into 
his political beliefs to detect, one supposes, the degree of communist influence, 
George A. refused on principle to answer questions about his political associa- 
tions, reading habits, or anything else that would disclose any attitudes save 
those he himself chose to expound to the Committee. He was denied admission, 
and has not as yet filed a petition to have the denial judicially reviewed.‘ 

These two cases are apt and important illustrations of the extent to which bar 
examiners may choose to investigate questions of loyalty, and of the apparent 
range of discretion which their mandate to determine “good moral character” 
leaves them.\The question is not, however, one to be approached primarily as a 
matter of constitutional limitations. There are limitations, to be sure, which are 
discussed below. More important are the actual practices of bar examiners, 
courts, and legislatures. Those practices can be modified by the bodies that have 
evolved them. Whatever the limits of their inquisitorial and exclusionary pow- 
ers, they may find it advisable not to press to those limits. And examining bodies 
whose procedures are still innocent of loyalty tests may, on considering the dif- 
ficulties involved, decide to go on in the old-fashioned way. 

The legislature, the courts, and the bar itself—each exercises some control 
over admission. 

The power of the legislature to regulate admission to the bar has evoked 
varied degrees of judicial protest. [in the name of “inherent powers,”’ presuma- 
bly founded on the relations of the Inns of Court to the law courts in Westmin- 
ster, or of “separation of powers” and the independence of the judiciary, the 
courts have occasionally rebuffed the intrusion of the legislature, especially 
when it inclined to lower the barriers. The legislators, on their side, have sum- 
moned the mighty engine of “police power”—the power to regulate callings and 
professions in the interest of public health, safety, and welfare. The result, gen- 
erally, is a practical if not entirely logical compromise. The legislature may set 


* The abbreviated name is used to facilitate impersonal discussion rather than to disguise 
identity. The individual concerned, George Anastaplo, a graduate of the Law School of the 
University of Chicago, was denied admission to the Illinois Bar in June, 1951. He has privately 
published a useful collection of excerpts from the proceedings, with his analysis and criticisms, 
in Anastaplo, Some Rash Innovations and Speculations (1951). See also, London, Heresy and 
the Illinois Bar: The Application of George Anastaplo for Admission, 12 Lawyers Guild 
Review 163 (1952). 


* The Illinois Supreme Court has held that it will not reverse the denial of a certificate of 
character and fitness in the absence of a clear showing of abuse of discretion by the Com- 
mittee. In re Frank, 293 Ill. 263, 127 N.E. 640 (1920). See Sprecker, Admission to Practice 
Law in Illinois, 46 Ill. L. Rev. 811 (1952). 
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qualifications; the courts may add to them In any case, no conflict has devel- 
oped in the area with which we are concerned. 

Whatever the source of power, it is exercised in every state by committees of 
lawyers under some judicial supervision“ [The certification of good moral charac- 
ter may, in some states, be delegated to district judges, but they in turn may 
call on the local bar for assistance. In surveying the variety of requirements that 
bear on loyalty, the source of the requirement will be mentioned whenever it 
seems relevant. It makes little difference in immediate effect. However, the 
strength of a rule as an expression of public policy is certainly greater when it is 
promulgated by the legislature or the supreme court of a state than when it is 
the practice of a committee or of individual members of a committee. And the 
strength of a rule, as against legal attacks on its validity, is clearly enhanced 
when it is the offspring of the very court asked to undo it, rather than of the 
legislature or a committee of the bar. | 


OATHS AND AFFIDAVITS OF LOYALTY 


Only a few states have so far prescribed for lawyers a loyalty oath going be- 
yond the traditional promise to uphold the state and national Constitutions /In 
1952, the Kentucky Court of Appeals added the requirement for admission that 
“no person who is a Communist or who advocates the overthrow of government 
by force may become or remain a member of the Bar.” Applicants for admission 
in that state are now required to take an oath generally following the language 
of the court’s mandate.® 


7 See generally on the role of court and legislature in governing admission to practice law, 
Green, The Courts’ Power Over Admission and Disbarment, 4 Tex. L. Rev. 1 (1925); Power 
of Legislature Respecting Admission to Bar, 144 A.L.R. 150 (1943). 

* Survey of the Legal Profession, Bar Examinations and Requirements for Admission to 
the Bar 77 (1952). 


* Letter from R. Vincent Goodlatt, Esq., Secretary, State Board of Bar Examiners (Oct. 30, 
1952). See also N.J. Stat. Ann. (1949) Tit. 41, §§ 1-3. The New Jersey legislature, in 1949, 
passed this statute requiring an oath of all public officials and employees and all coun- 
selors and attorneys at law. The oath confines itself to an abjuration of belief, advocacy, etc., 
of forcible or unlawful change in government, and of affiliation with organizations having such 
aims. To these conventional loyalty oath terms is added a provision that echoes the verbiage 
of another age: ‘‘. . . and that I am not bound by any allegiance to any foreign prince, poten- 
tate, state or sovereignty whatever. So Help me God.”” Nominees of the Progressive party in 
the general election of 1948 attacked the constitutionality of this statute and other related 
statutes prescribing similar oaths for nominees for public office. In Imbrie v. Marsh, 3 N.J. 
578, 71 A. 2d 352 (1950), the New Jersey Supreme Court held that so much of the challenged 
legislation as was applicable to the governor, members of the legislature, and candidates for 
those offices was unconstitutional and void, since the legislature does not have the power to 
vary the oaths prescribed in the state constitution for those offices. It did not mention the 
validity of the provision relating to lawyers. However, since the Imbrie decision, the supreme 
court has not administered the statutory oath to incoming lawyers. Letter from John Gildea, 
Esq., Deputy Clerk, Supreme Court of New Jersey (Dec. 19, 1952). But c& Thorp v. Board 
of Trustees, 6 N.J. 498, 79 A. 2d 462 (1951), holding an identical oath constitutional when ap- 
plied to teachers. 

See also questions in the Michigan, New York, Rhode Island, and Illinois applicants’ 
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Alaska’s oath can claim the distinction of antedating the current preoccupa- 
tion with loyalty. In 1941, its legislature set up a formidable barrier against sub- 
versive penetration that deserves to be reproduced in full: 

Every applicant shall state under oath that he is a citizen of the United 
States. If a citizen by birth he shall state his birthplace and date of birth; if a citizen 
by naturalization, the time, place and court in which he or his ancestor made his 
declaration of intention and petition for admission to citizenship, and that he has, 
neither by word nor deed, committed any act in any foreign country inconsistent with 
United States citizenship or his allegiance thereto; that he is not, and has not been a 
member of any organization, association, society, or group that advises, advocates, or 
teaches opposition to all organized government; that he does not believe in, advise, 
advocate or teach, is not, and has not been a member of or affiliated with any organiza- 
tion, association, society or group that believes in, advises, advocates or teaches the 
overthrow by force or violence of the Government of the United States or of all forms 
of law, and that he does not believe in or practice sabotage; that he has not at any 
time or place been convicted of a misdemeanor involving moral turpitude or of a 
felony, or been disbarred or suspended.’® 
By virtue of a slip of punctuation, most of this statute could be read as applying 
only to naturalized citizens; but this was probably not the legislative intent, and 
the statute is not so interpreted by the bar examiners of Alaska. As for the effect 
under the statute of past behavior, we are advised that a majority of the exam- 
iners “‘have stated that they would interpret the Act to mean, for example, that 
one who was once a member of the Communist party but later resigned and 
presently disclaims any belief in or association with the party’s doctrine would 
be ineligible for membership in the Alaska Bar.’ 

Three other states have set oaths for applicants that require an unqualified 
denial of past subversion. In two of them the initiative came entirely from the 
judiciary or the bar, though there is no reason to believe that the legislature re- 
garded the action with any disfavor. The applicant’s affidavit in Colorado con- 
tains the following: 


The above-named applicant . . . states and represents. ... That I am a native aaa 
naturalized 
citizen of the United States of America; that I believe in its form of government and 
have never been disloyal thereto; and that I am not at this time, nor have I ever been, 
a member of any association, society or group which has for its object, or teaches or 
advocates the alteration of the form of government of the United States by force, or 





questionnaires which, though set out as inquiries, have some resemblance to test oaths. The 
question on the Michigan, New York (ist and 2d Dep’ts), and Rhode Island forms asks: 
**Can you conscientiously and do you affirm that you are, without mental reservation, loyal 
to the Government of the United States?” Illinois question 20 reads, ‘‘Do you now without 
any mental reservation and will you hereafter loyally support the Constitution of the United 
States and the Constitution of the State of Illinois?’’ 

© Alaska Comp. Laws Ann. (1949) § 35-2-42. 


" Letter from J. Gerald Williams, Esq., Attorney General of Alaska (Nov. 7, 1952). 
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which has been declared a subversive group by the Department of Justice of the 
United States." 


That the declaration is intended to be made without any reservations is indi- 
cated by the wording of many other paragraphs of the application, which uni- 
formly add “except as follows” (e.g., “‘I have never been discharged from any 
employment, except as follows’’). In Washington, the state bar recommended to 
the supreme court that a specific disavowal of Communist party membership be 
included in the admission oath. The court modified the suggestion and added to 
the oath this provision: “I am not now and never have been a member of any 
organization having as its purpose and object the overthrow of the United 
States government by force or violence.””"* 

Finally \ When the Oklahoma legislature demanded of all public employees an 
“Oath of Allegiance” of remarkable scope as to past, present, and future subver- 
sion, the Oklahoma Supreme Court promptly adopted it as a supplement to the 
admission oath for lawyers and found it free of all constitutional infirmities#* In 


% Question 2, Application for Admission to the Bar of Colorado (Form No. 2). 


13 Clause 2, Oath of Attorney, State of Washington. For an account of the background of 
this provision, see Washington Supreme Court Adopts Canons of Professional and Judicial 
Ethics and Non-Communist Admission Oath, 34 J. Am. Jud. Soc. 173 (1951); Report of Com- 
mittee on Legal Education of Washington State Bar Association, 25 Wash. L. Rev. 367 (1950). 


\* Board of Regents v. Updegraff, 205 Okla. 301, 237 P. 2d 131 (1951) ./The text of the oath 


7. , do solemnly swear (or affirm) that I will support and defend the Constitution 
of the United States and the Constitution of the State of Oklahoma against all enemies, foreign 
and domestic; that I will bear true faith and allegiance to the Constitution of the United 
States and the Constitution of the State of Oklahoma; that I take this obligation freely, with- 
out any mental reservation or purpose of evasion; and that I will well and faithfully dis- 
charge the duties upon which I am about to enter. 

‘*And I do further swear (or affirm) that I do not advocate, nor am I a member of any party 
or organization, political or otherwise, that now advocates the overthrow of the Government 
of the United States or of the State of Oklahoma by force or violence or other unlawful means; 
That I am not affiliated directly or indirectly with the Communist Party, the Third Com- 
munist International, with any foreign political agency, party, organization or Government, 
or with any agency, party, organization, association, or group whatever which has been 
officially determined by the United States Attorney General or other authorized agency of the 
United States to be a communist front or subversive Organization, nor do I advocate revolu- 
tion, teach or justify a program of sabotage, force or violence, sedition or treason, against the 
Government of the United States or of this State, nor do I advocate directly or indirectly, 
teach or justify by any means whatsoever, the overthrow of the Government of the United 
States or of this State, or change in the form of Government thereof, by force or any unlawful 
means; that I will take up arms in the defense of the United States in time of War, or National 
emergency, if necessary; that within the five (5) years immediately preceding the taking of this 
oath (or affirmation) I have not been a member of The Communist Party, The Third Com- 
munist International, or of any agency, party, organization, association, or group whatever 
which has been officially determined by the United States Attorney General or other authorized 
public agency of the United States to be a communist front or subversive organization, or 
of any party or organization, political or otherwise, that advocated the overthrow of the Gov- 
a onan United States or of the State of Oklahoma by force or violence or other unlaw- 
ful means; 

‘And I do further swear (or affirm) that during such time as I am . . . [name of office or 
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Wieman 0. U pdegraff, however, the Supreme Court of the United States found 
this oath, it seems fair to say, just a little bit unconstitutional. 

Its infirmity lay in an interpretation by the Supreme Court of Oklahoma 
which made it impossible for an employee to show that his membership in a sub- 
versive organization had been an innocent one.{The Court, through Mr. Justice 
Clark, pointed out that in each of three loyalty test cases already decided it had 
insisted that knowledge of the unlawful purposes of an organization was essen- 
tial.®{To bar a candidate for office or a civil servant or a teacher because of an 
affiliation maintained in reasonable ignorance of its import would be a denial of 
due process. This was the case with the Oklahoma oath, so the Oklahoma courts 
were reversed without any disposition of other interesting problems that had 
been raised. 

One of these was clearly the validity of the five-year retrospective ban on sub- 
versive membership. It will be recalled that the significance for public employ- 
ment of past membership in suspect organizations had already been before the 
Court in Garner v. Board of Public Works." There the Court held that an oath for 
municipal employees requiring them to disclaim membership in subversive or- 
ganizations during a preceding five-year period was neither a bill of attainder 
nor an ex post facto law, especially since five years had already elapsed between 
the prohibition of employment to members of such organizations and the re- 
quirement of the oath. These special facts would not yet apply to the oaths here 
under review. Since the Court divided closely on the validity of the oath in the 
Garner case because of its retrospective features, one may seriously question 
both the five-year provision of the Oklahoma oath and the “never have been”’ 
language of (the|others. 

Are they not ex post facto laws? To put a simple case, certainly a person who 
joined the Communist Political Association during World War II when Russia 
was our ally and Earl Browder had undertaken to shake hands with J. P. Mor- 
gan'® had no expectation that he was doing an act which would later disqualify 
him from becoming a lawyer (or a public employee or teacher). The Oklahoma 
Supreme Court, in a generally unilluminating opinion, missed the distinction be- 
tween the five-year provision in its oath, which sprang full-blown from the legis- 
lature in 1951, and that of the oath in the Garner case, which was authorized in 
1941, but not put into effect until 1948. It further asserted that separation from 
a state college staff was not the sort of “punishment” that an ex post facto law 





‘an employee’} I will not advocate and that I will not become a member of any party or 
organization, political or otherwise, that advocates the overthrow of the Government of the 
United States or of the State of Oklahoma by force or violence or other unlawful means.” 

% 344 U.S. 183 (1952). 

16 Adler v. Board of Education, 342 U.S. 485 (1952); Garner v. Board of Public Works, 
341 U.S. 716 (1951); Gerende v. Board of Supervisors, 341 U.S. 56 (1951). 

17 341 U.S. 716 (1951). 

8 Schlesinger, The Vital Center 110 (1949). 
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is struck down for imposing” To be sure, the United States Supreme Court by- 
passed this issue in the Garner case, but if there is any vitality at all left to the 
once-great cases of Cummings v. Missouri® and Ex Parte Garland,” it must re- 
side in their holding that “punishment” in the ex post facto context includes 
deprivation of the opportunity to practice a profession. Cummings, it will be re- 
membered, was a priest; Garland, a lawyer. The Court in the Garland case recog- 
nized a distinction between setting qualifications and inflicting punishment.“ 
There is room for argument whether freedom from some of the affiliations and 
conduct proscribed may not constitute reasonable qualifications for admission. 
But the absence from these oaths of any opportunity for repentance or explana- 
tioa seems to fit them into the pattern condemned in the Garland case. It is their 
unequivocal character that distinguishes them from a variety of other demands 
(to be discussed below) for sworn information about the same sorts of affilia- 
tions. 

It is safe to say, then, that all the lawyers’ oaths now in operation or in pros- 
pect are contrary to due process unless they are construed to include a require- 
ment of knowing participation in subversive movements. All of them, one may 
further venture, are ex post facto laws and invalid to the extent that their terms 
flatly exclude candidates on account of lawful conduct occurring before the pro- 
mulgation of the oath. But an oath like Oklahoma’s is, as has been suggested, 
only a little bit unconstitutional at this moment in history. One word—‘“‘know- 
ingly” —meets the due process argument; and the passage of time will blunt the 
ex post facto objection. 

Even in unconstitutional form these oaths are indicative of the kinds of bar- 
riers to admission some authorities want to raise. If these particular barriers are 
not wholly effective as a result of lingering constitutional limitations, cannot 
others, equally formidable, be constructed out of the unquarried depths of “‘good 
moral character’? Though remote membership in a subversive organization may 
not automatically disqualify, perhaps it may be reviewed in judging the appli- 
cant’s character and fitness; and if such matters are open to consideration at all, 
the applicant may be required to disclose them to the examiners. 


INQUIRIES TO CANDIDATES BEARING ON LOYALTY 


[Before surveying the kinds of questions that are put to applicants, it may be 
desirable to describe the sources of information used in this discussion, with 
more prominence than the obscurity of a footnote. There are two useful com- 
pendia on bar admission practices, one a substantia] pamphlet summarizing, 
from official sources, the requirements for each state,* the other a recently pub- 

'* Board of Regents of Oklahoma Agricultural Colleges v. Updegraff, 237 P. 2d 131, 138 
(Okla., 1951). 

% 4 Wall. (U.S.) 277 (1867). 

™ 4 Wall. (U.S.) 333 (1867). 

® Tbid., at 379. 

* Rules for Admission to the Bar (West Pub. Co., 1951). 


ak 
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lished monograph in the Survey of the Legal Profession.** Neither contains any 
detailed information on political tests, which is not surprising in view of the rel- 
ative novelty of such tests and, as will appear, the sporadic character of their 
administration. We consequently circularized the bar examiners of all the states, 
the District of Columbia, Alaska, and Hawaii, asking if they had any settled 
mandate or policy about the effect of “past or present subversive beliefs or acts”’ 
on admissibility, what weight they attached to such beliefs or acts “‘as bearing 
on character and fitness,” whether they had formulated standards to guide 
them in this field, and what sort of inquiries they made. Replies were received 
from all but five of the jurisdictions addressed,* most of them quite helpful. In 
some states the determination of character is left very largely to county com- 
mittees. A few of these were also queried in populous areas,” and where it ap- 
peared that there might be significant variation within a state. 

Between a third and a half of the states require an interview with a character 
committee as a routine part of the admissions process; others may summon the 
candidate if his papers suggest that an interview is desirable.?’ As the result of 
rumors of close questioning by some committees, it was decided to direct a ques- 
tionnaire to a group of recent law school graduates, inquiring about their ex- 
periences. The questionnaire was constructed on the basis of a few first-hand re- 
ports, and requested the respondent to say whether he had been asked any of a 
range of questions, beginning with one about membership in the Communist 
party and ending with a variety of recent political issues, e.g., the President’s 
seizure of the steel mills and the Marshall Plan, opinions on which might be 
elicited to establish conformity either with a communist line or with an exam- 
iner’s line. Most of the putative questions, however, dealt with familiar indices 
of subversiveness, such as the Attorney General’s list of subversive organiza- 
tions and association with Communists. 

The questionnaires were sent to the last three graduating classes (1950, 1951, 
and 1952) of the Yale and University of Chicago Law Schools, who were selected 
because they could be easily reached, because it was hoped they would have 
above-average motivation to take the trouble to reply, because they were ex- 
pected to produce a good geographical dispersion, and because they (more than 
older groups) would have been exposed to loyalty tests. All these assumptions 

Survey of the Legal Profession, Bar Examinations and Requirements for Admission to 
the Bar (1952). 

% Arizona, Hawaii, North Carolina, Oregon, and Virginia. 

* Connecticut, New York, Ohio, Pennsylvania, and Texas. In New York State the admitting 


units are the four appellate departments each of which has its own character committee. In 
Illinois, the Supreme Court appoints a character committee for each appellate district. 


27 Survey of the Legal Profession, op. cit. supra note 24, at 257 suggests that more than half 
the states require an interview. Our survey, on the other hand, disclosed such a requirement 
by only a few more than one third of the states. 
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were justified, as the tabulation in the note below shows.** The weakness of the 
questionnaire lay in the assumption that any recurring pattern of oral interro- 
gation would emerge. None did (except within some committees), and no statis- 
tical tabulation of the results is feasible. What we did get from many coopera- 
tive respondents was a wealth of information about all loyalty aspects of admis- 
sions procedure, supplementing that supplied by the examiners. 

Bar examiners, it appears, have had little specific guidance from the courts or 
legislatures in this field. Where there is a valid loyalty oath, they may, of course, 
undertake to exclude those who cannot honestly subscribe to it. And where a 
state has embarked upon an ambitious program of “communist control,” the 
examiners may feel that it evidences a general public policy which they should 
try to carry out. We have no express communications to this effect, however, 
and it may, with plausibility, be argued that if the legislature harries Commu- 
nists in six different ways but says nothing about admitting communist lawyers, 
it has no policy on that score. Such a doubt is raised, for example, about the laws 
of Michigan, which have, in the last few years, piled up a veritable code of anti- 
communist measures.”* At its 1951 meeting, the Michigan Bar Association rec- 
ommended passage of a statute giving the Association access to information 
about subversives in the hands of the state police in aid of disbarment proceed- 
ings, and a change in the canons of ethics to make advocacy of violent over- 
throw a ground for disbarment. The Michigan Supreme Court amended the 


*8 Response to questionnaires: 


Yale Chicago 

I Miss kno cc's ca. cc nee sent 502 280 

Returned Undelivered............... 7 18 

Net Group Reached................. 495 262 

SEE, Re eee ee 320 87 

ON ee ee ee ee 64.6% 33.2% 

Distribution of Replies: 

ee eee 16 Massachusetts........ 7 Oregon.............. 5 
ee | EO © ts « 8C. Gx sti 3  Pennsylvania........ 15 
Connecticut.......... 41 Minnesota........... 5 Rhode Island........ 3 
SEE Are © Fa as v0 ee ks Bi We 8b pide’ 3 
NN ods anes 4 New Jersey.......... DNRC Re ob Sere oes) 7 
TS a ete se ee 105 Washington......... 10 
ar RO te a ea Oe ee ak 65 i) I oo male. motes 5 
ER aa cies. cdcrudne. OUR, 5 caso k ep ie Oi Bee Me Olan co ssn es 33 
RE Aa 3 


One or two replies from: Alabama, Alaska, Arizona, Arkansas, Delaware, Georgia, Idaho, 
Indiana, Kansas, Kentucky, Nevada, New Mexico, West Virginia, Wyoming. 

No replies from: Louisiana, Mississippi, Montana, Nebraska, New Hampshire, North 
Carolina, North Dakota, South Carolina, South Dakota, Utah, Vermont, Virginia. 


2® See Mich. Stat. Ann. (Supp., 1951) §§ 28.236, 28.243(1) to (5), 28.813(1) to (4), 27.3178 
(71a); Mich. Const. Art. IT, § 22. 
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canon, but the legislation died in committee.*® The situation is similar in Massa- 
chusetts.* In neither of those great states (on the basis of limited information) 
did the examiners in recent years make any out-of-the-ordinary efforts to dis- 
cover subversives,® / 

The argument that if the legislature has set out to annihilate communism, it 
will come to lawyers in its own good time, gains support from the Maryland ex- 
perience. Maryland’s famous Ober Act, passed in 1949, created the category of 
“subversive person,” who is barred from holding office, etc. An act of the Gener- 
al Assembly in 1952 now requires the Court of Appeals to find that an appli- 
cant for admission to the bar is “not a subversive person, as defined by the Sub- 
versive Activities Act of 1949.’47 

This is one of two legislative loyalty standards for lawyers, aside from oaths, 
that have come to our attention. The other is California’s Business and Profes- 
sional Code, amended in 1951 to provide that “‘no person who advocates over- 
throw of the Government of the United States or of this State by force, violence, 
or other unconstitutional means shall be certified”’ for a license to practice; if al- 
ready licensed, this is a ground for disbarment.“ Two states have rules of court 
laying down general loyalty standards. Kentucky’s has already been men- 
tioned: “No person who is a Communist or who advocates the overthrow of gov- 
ernment by force may become or remain a member of the bar of the State of 
Kentucky.” New York’s has been in existence since 1921. In its current form it 
requires the applicant to “furnish satisfactory proof to the effect: (1) That he 
believes in the form of government of the United States and is loyal to such gov- 
ernment. . . . It is this rule that is the basis for the following question in the 
New York applicant’s questionnaire: 

(A) Do you believe in the principles underlying the form of government of the United 
States? 
*° Stason, Disciplining Subversive Members of the Bar, 30 Mich. S.B.J. No. 12, at 16 
(1951); Canon 32 Amended, 31 ibid. No. 4, at 31 (1952). 
31 See Mass. Ann. Laws (Supp., 1951) §§ 264-16 to 264-23, 50-1. 


32 The seven recent applicants’ questionnaires from Massachusetts and the three from 
Michigan disclosed no loyalty questioning by the interviewers. But see note 9 supra for a 
loyalty question in a Michigan form. The State Board of Bar Examiners in Michigan recently 
decided, for the first time, to summon an applicant for oral examination on loyalty grounds. 
Letter from Stanley E. Beattie, Esq. (Jan. 7, 1953). He was cleared. Ibid. (Jan. 22, 1953). 


38 Md. Acts (1952) c. 27, p. 243. The Ober Act, Md. Ann. Code Gen. Laws, Art. 85A, de- 
fines ‘‘subversive person’’ as follows: ‘‘ ‘Subversive person’ means any person who commits, 
attempts to commit, or aids in the commission, or advocates, abets, advises or teaches by any 
means any person to commit, attempt to commit, or aid in the commission of any act intended 
to overthrow, destroy or alter, or to assist in the overthrow, destruction or alteration of, the 
constitutional form of the Government of the United States, or of the State of Maryland, or 
any political sub-division of either of them, by revolution, force, or violence; or who is a mem- 
ber of a subversive organization or a foreign subversive organization.” 


* Calif. Bus. & Prof. Code (Deering, Supp., 1951) §§ 6064.1, 6106.1. 
6 Goodlatt, op. cit. supra note 9. 
**N.Y. Rules of Civil Practice (Gilbert-Bliss, Supp., 1952) § 1. 
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(B) Can you conscientiously and do you affirm that you are, without any mental 
reservation, loyal to the Government of United States?*’ 


Perhaps one-third of the states have what may be called direct loyalty questions 
in their application forms; the phrasing of many of them suggests that a wrong 
answer would have serious consequences, but they fall a little short of setting 
positive standards. For example, Alabama asks: 

(a) Do you believe in the form of, and are you loyal to, the Government of the United 
States? 

(b) Are you a member of the Communist Party or affiliated with such party, or have 
you ever been? 

(c) Do you believe in, are you a member of, do you support, any organization that 
believes in or teaches the overthrow of the United States Government by force 
or by illegal or unconstitutional methods? Or have you ever belived (sic) in, be- 
longed to or supported any such organization?” 

Others follow either the New York pattern of a general question about loyalty, 

or the up-to-date formula exemplified by Alabama, or some combination of the 

two”, . , 

most remarkable question encountered is reported from Hawaii by an 
applicant.** After having answered “yes” or “‘no” to every organization on the 

Attorney General’s list, plus several direct questions designed to avoid any pos- 

sible escape for the guileful Communist (e.g. “Are you now, or have you ever 

been, a member of any organization or committee the name of which included 
the word ‘Communist?’ ”’), the applicant is finally confronted with this attempt 
to close the last loophole: 


If you were to be listed as a “Communist” in the records of any federal investigative 
agency, what past actions or organizational affiliations of yours not already listed 


#7 Question 23, Applicants’ Questionnaire, First Dep’t, State of New York. Similar ques- 
tions appear as numbers 31 and 34 of the Second Dep’t Questionnaire. The questionnaires of 
the other two New York departments were not available to us. 

** Question 15, Application for Admission to Bar Examination, State of Alabama. 

** Idaho, Illinois, Michigan, New Jersey, Ohio, Oklahoma, and Rhode Island have ques- 
tions similar to those in the New York questionnaire. 

Question 10(d) on the Indiana application reads: ‘‘Have you ever been a member of or 
affiliated with an organization which advocates the overthrow of the government of the United 
States by force and violence or have you ever been a member of or affiliated with an organiza- 
tion which is on the subversive list of the Attorney General of the United States?” 

The North Dakota questionnaire asks: ‘‘Are you now or have you ever been a member of 
the Communist Party or any organization seeking the overthrow of our Government?” 

The applicant’s questionnaire of the Houston (Texas) Bar Association includes the fol- 
lowing questions: ‘‘Do you belong to or advocate the principles of the Communist Party? 
Have you ever belonged to, or attended the meetings of that organization or any other group 
which individually, or as members, advocate the ultimate overthrow of the Government of the 
United States of America, by force? Do you belong to or have you attended the meetings of 
any group which advocates any theory or ‘Ism’ which would prevent you from taking the 
following oath wholeheartedly?: ‘I do solemnly swear that I will support the Constitution of 
the United States, and of this State; that I will honestly demean myself in the practice of 
the law, and will discharge my duties to my clients to the best of my ability. So help me God.’ ” 


“ No reply was received from our inquiries to the Hawaiian examining board. 
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by you might be used by such investigative agency to support its conclusion? In 
answering this question, assume that all of your past actions and organizational affilia- 
tions are known to such investigative agency. 

Other questions frequently encountered may be considered as an indirect way 
of eliciting information bearing on loyalty. Probably every state requires the ap- 
plicant to disclose any arrests or convictions. A truthful reply would expose the 
rare applicant who had been involved in criminally subversive behavior. In a 
quite different setting, both New York and Illinois ask the applicant to write a 
short essay on basic constitutional principles; it was the answer to this question, 
the reader will recall, that may have led to George A.’s undoing. Some states re- 
quire a listing of every organization the applicant has ever belonged to. This 
may be intended (or coupled with a direct question so intended) to gauge the 
applicant’s public-spiritedness; it is also a way of getting information about af- 
filiations that the examiners may find suspect. 

New York has a question that hovers on the borderline of indirection. In the 
form used in the First Department, it reads: 

Are you a member of any party or organization the object or purpose of which is to 
effect, directly or indirectly, changes in the form of government provided for by the 
United States Constitution? . . . If so, state the facts on a rider.“ 


If this question refers to changes by means other than those provided for in the 
Constitution, then it is an ambiguous way of asking the applicant if he is associ- 
ated with a group seeking unlawful change. But if it should be read to include 
“‘as the Constitution is currently written and expounded,” then, of course, it takes 
in any group advocating constitutional change, from the (women’s) equal rights 
amendment to the denunciation of executive agreements in lieu of treaties re- 
cently espoused by the American Bar Association.” Perhaps the question is in- 
tended as an exercise in interpretation for the neophyte lawyer, who has already, 
in the same document, been asked to list all his memberships, past or present, in 
clubs, associations, etc. ( 

The examiners, of course, are not confined to information received from the 
applicant himself. Character references are a universal and central part 
of the admission process and, in Indiana and probably elsewhere, the ques- 
tionnaires sent to references include specific loyalty inquiries. A considerable 
number of examining boards make some kind of independent investigation of 
every applicant on character grounds, including loyalty. The extent and tech- 
nique of these investigations are not much publicized. In some cases, state or 
local police are used; in others, private investigating agencies.** In a special 

“ Question 22, Applicants’ Questionnaire, First Dep’t, State of New York. The Second 


Dep’t questionnaire includes substantially the same question. The questionnaires from the 
Third and Fourth Dep’ts were not available to us for comparison. 


“See Proceedings of the House of Delegates: 1952 Annual Meeting, 38 A.B.A.J. 1018, 
1069 (1952). 


“ E.g., the New Mexico board employs a private investigating service to investigate appli- 
cants. 
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category is the National Conference of Bar Examiners. It maintains an elabo- 
rate and efficient character investigating service which is used by most bar ex- 
aminers for all applicants who are already attorneys and by a few states for stu- 
dent applicants not long resident in the state‘ The National Conference sup- 
plies the examiners with whatever obtainable information the examiners want, 
and presumably this would include loyalty information of the sorts already de- 
scribed. ,. . 

X number of examiners reported that they would make an independent ex- 
amination if something questionable appeared from other sources; doubtless any 
board would if it seemed necessary. ” 

When, from whatever source, something turns up that raises a question about 
fitness, an interview with the candidate is the logical next step. In many—per- 
haps most—states interviews are not customary in unchallenged cases.” In 
those that do schedule an interview for every applicant, whether with one or 
more members of the bar examining board or of a separate character committee, 
the interviews are often perfunctory and ordinarily do not even approach topics 
bearing on loyalty.“ 

So far as our inquiries disclose, oral questions bearing on loyalty have been 
recently put to applicants in the following jurisdictions: California, Connecticut 
(New Haven County), District of Columbia, Florida, Illinois, lowa, Maryland, 
New Jersey, New York, Oregon, and Pennsylvania (Philadelphia County). at 
should be emphasized that the reports from some states number only one or two, 
and may, in some instances, have reflected a misunderstanding of our question- 
naire to recent graduates, in that the respondent in making an affirmative reply 
may have had in mind written inquiries instead of interviews. Thus, against two 
replies from New Jersey reporting some questioning about communism, there 
should be set a statement from a member of several years’ standing of the Char- 
acter Committee for Essex County (New Jersey’s most populous county): 

In all of my experience on the Commitee, I have never heard any questions ad- 
dressed to the applicant which bore on political issues and I have never heard of any 
other section of our Committee questioning an applicant along those lines. We have 
never denied approval to an applicant on grounds of disloyalty or subversion and I 
cannot recall having heard about, or read about anything of this sort in any other 
County in New Jersey.” 

“* Survey of the Legal Profession, op. cit. supra note 8, at 262, 472 et seq. 

“See note 27 supra. 

“*Some typical replies received from recent applicants were: 

‘The only question asked was my law school and my undergraduate college.” 

“I was asked no questions except my name and where I planned to practice.’’ 

‘*My father is a member of the local bar. The examination was pro forma, perfunctory, and 
designed to elicit no information.’’ 

‘*The interview consisted principally of reminiscing about law school days.” 


‘‘No political questions. Committee spent its time doubting ability of women to be lawyers.” 
[Female applicant.] 


**The local bar committee sticks solely to questions of legal ethics.’’ 
‘’ Letter from Ward J. Herbert, Esq. (Oct. 24, 1952). 
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After making due allowance for such reservations, it seems to be the fairly 
common, but by no means universal, practice to question applicants about loy- 
alty matters in a routine interview in the following jurisdictions: Connecticut 
(New Haven County), District of Columbia, Illinois (Chicago), and New York 
(Second Department). Though we had substantial numbers of questionnaires 
from candidates in each of these jurisdictions, it is not possible to infer with any 
accuracy why some were questioned and others were not. Of fifty-four Universi- 
ty of Chicago Law School graduates admitted in Chicago, the division appeared 
to be exactly even. One probable explanation for inconsistency is that the com- 
mittees do not usually sit en banc. An applicant may be questioned by a panel or 
by a single member. It is likely that there are committee members who discuss 
anything but communism, and it appears that there are some who discuss little 
else. | 

The standard questions are what one would expect: Are you a Communist? 
Do you believe in the overthrow of the government by force? Are you a member 
of any organization advocating such overthrow? Usually this is as far as it goes. 
Some diffidence on the part of questioners is reflected by reported questions like 
these: “You don’t belong to any of those ‘ism’ organizations, do you?” “You 
aren’t a Communist or anything are you?” Such sketchy patterns as develop 
emerge from topical matters or, one suspects, from the interests of the particular 
examiner. Thus, in 1952, a number of respondents were asked about the sup- 
posedly “pinkish” or “‘leftish” character of Americans for Democratic Action. 
Another group of responses describe a recurring colloquy that might be em- 
ployed by a whole committee, but sounds more like a highly personal manifes- 
tation. As reconstructed from several versions, it goes something like this: “Who 
was Karl Marx?” “Have you ever read his ‘Capital’ outside of school?” “Have 
you ever read the one he wrote with Engels?” The italicized phrase is presuma- 
bly the key, but to what? A respondent, reporting rumors about this line of 
questioning, had heard of one extracurricular reader of Marx who was commend- 
ed for acquainting himself with the communist menace, and of another who was 
critically and searchingly questioned for his sympathies, if any, with the hereti- 
cal works. If there is a single favorite test question, it is probably this: ““Do you 
think that Communists are eligible to practice law?” In one jurisdiction it is re- 
ported that the “wrong’’ answer to this question will lead to protracted scrutiny 
of the applicant’s record. 

bar examiners on the basis of “‘wrong’’ answers or other data decide not to 
recommend a candidate for admission, judicial review is usually available; but 
it is weighted against the applicant by a presumption in favor of the sound exer- 
cise of discretion by the examiners and by placing on the applicant the burden of 
proof to establish his character and fitness.** There is little likelihood that the 

See, generally, Booker, The “Right” to Practice Law, 1 Duke B.J. 249, 250 (1951); 
Power of Legislature Respecting Admission to Bar, 144 A.L.R. 150 (1943); Good Moral Char- 
acter of Applicant as Requisite for Admission to Bar, 72 A.L.R. 929 (1931), 28 A.L.R. 1140 


(1924). Some states provide by statute for court review of the action of character and admission 
committees. See, e.g., Calif. Bus. and Prof. Code Ann. (Deering, 1951) § 6066. 
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scope of questioning will be confined, unless it invades some legally protected 
privilege [Tn a New York case that seems to have been arranged for the purpose 
of indicating in a rather bizarre way the permissible range of questioning, the 
petitioner refused to tell the character committee “who discovered America?” 
The Appellate Division upheld him, saying that all matters of “learning and 
ability” were outside the jurisdiction of the character committee. 

In the opinion of the court it is the duty of the Committee on Character and Fitness 
to certify to this court an applicant for admission who has been certified by the State 
Board of Law Examiners that he has passed the examination and if the candidate 
satisfies the committee as to his moral character and general fitness and that he be- 
lieves in the form of, and is loyal to, the government of the United States. This court 
does not propose to define the limitations of questions which may be propounded to a 
candidate in these respects. \. 

No American cases have been reported in the current era that would indi- 
cate what courts will find meets the burden of proof of good moral character, 
as against a finding by the committee of “disloyalty,” “belief in the violent over- 
throw of the government,” “inability to subscribe honestly to the attorney’s 
oath to support the constitution,” or any other formula that may be devised to 
express forbidden degrees of subversiveness.™/To the extent that disbarment 
and denial of admission are analogous (conduct supporting disbarment will cer- 
tainly support a denial), we have the record of a variety of disbarment cases 
during and after World War I. Some of them were on technically sound grounds, 
in that the lawyers had been convicted of violation of the Espionage Act.* 
Others mirror vividly the pro-war and later the anticommunist passions of the 
era. There were disbarments for sympathetically addressing the I.W.W.," for 
advocating anarchism and obstructing the draft,” for helping aliens avoid mili- 
tary service by assisting them in withdrawing applications for citizenship,’ and 

* Application of Brennan, 230 App. Div. 218, 228, 243 N.Y. Supp. 705, 715 (1930). 


* But see Martin v. The Law Society [1950] 3 D.L.R. 173, where the Court of Appeals of 
British Columbia upheld the Benchers of the Law Society of that province in their refusal to 
admit an avowed Communist to the practice of law. The Benchers concluded that a Com- 
munist cannot conscientiously take an oath which ‘‘binds him to disclose and make known to 
His Majesty all treasons and traitorous conspiracies against him and not to ‘seek to destroy 
any man’s property,’”’ and that the applicant had not satisfied them that he was a person of 
good repute within the meaning and intent of the Legal Professions Act. It is noteworthy that 
Canada does not have legislation comparable to the Smith Act. This decision is noted with 
approval in Meredith, Communism and the British Columbia Bar, 28 Canadian B. Rev. 893 
(1950); Law Practitioners: Refusal of Admission to a Communist, 27 New Zealand L. J. 17 
(1951); Membership in or Affiliation with the Communist Party as Grounds for Disbarment, 
26 Notre Dame Lawyer 498 (1951). 


5 See, e.g., In re Kerl, 32 Idaho 737, 188 Pac. 40 (1920); In re O’Connell, 184 Cal. 584, 
194 Pac. 1010 (1920); In re Wells, 121 Wash. 68, 208 Pac. 25 (1922). But see Chafee, 
Free Speech in the United States 38 et seq. (1948), on abuse of the Espionage Act. 


*' In re Smith, 133 Wash. 145, 233 Pac. 288 (1925). 
52 In re Margolis, 269 Pa. 206, 112 Atl. 478 (1921). 
5? In re Arctander, 110 Wash. 296, 188 Pac. 380 (1920). 
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for advising men not to register for selective service.** As we approach or exceed 
the temper of the early 1920’s, such cases become pertinent again. 

World War II produced one exclusion and one disbarment case, neither a 

firm basis for generalization. In A pplication of Cassidy," the New York Appel- 
late Division rejected the application of a candidate who, it found from “‘undis- 
puted documentary evidence,” believed “‘in the resort to force to overthrow the 
existing form of government of the United States’””—not as a Communist but as 
a follower of Father Coughlin and the Christian Front. The applicant had been 
acquitted, the court recognized, “‘by a jury after trial in the Federal court upon 
an indictment charging him with conspiracy to overthrow the government of the 
United States.” But the jury did not have the benefit of the documents, and in 
any case noncriminal conduct may evidence lack of “character and general fit- 
ness requisite for an attorney.”*’ The decision is noteworthy because the court 
reversed a recommendation of a majority (5-2) of the character committee for 
admission. The disbarment case concerned an attorney who was involved in iso- 
lationist propaganda early in World War II under such auspices that he was 
tried and convicted for failure to register as a foreign agent. The court held that 
the Foreign Agents Registration Act was “political in character” and that a vio- 
lation of it did not involve moral turpitude.®* As for the further charge that his 
propagandistic activities constituted misconduct, the views of the judges were 
most pointedly expressed in a concurring opinion: 
It must be at all times remembered that the right of free speech is a guarantee em- 
bodied in the Constitution of the United States. And while this writer vigorously 
dissents from some of Mr. Burch’s political views and activities as revealed by the 
record, nevertheless his right to express his views must be respected by the courts 
so long as his activities do not contravene the laws of the state and nation. This 
record does not reveal any such contravention.” 


The tone of the opinions and the outcome in this case are in marked contrast 
to the World War I cases, and may be said to be characteristic of a spirit which 


survived World War II, but not the cold war.* 


%In re Hofstede, 31 Idaho 448, 173 Pac. 1087 (1918). See also In re Wiltsie, 109 Wash. 
261, 186 Pac. 848 (1920) (disbarred for soliciting employment to seek exemptions from Selec- 
tive Service and for encouraging false affidavits). But cf. In re Clifton, 33 Idaho 614, 196 Pac. 
670 (1921) (disloyal statements made by attorney not ground for disbarment); Lotto v. State, 
208 S.W. 563 (Tex. Civ. App., 1919) (statement that ‘Germany is going to win the war and 
I hope she will,” referring to war between U.S. and Germany, held not conduct warranting 
disbarment under Texas statute). 


8 See, generally, O’Brian, New Encroachments on Individual Freedom, 66 Harv. L. Rev. 1 
(1952). 


5¢ 268 App. Div. 282, 51 N.Y.S. 2d 202, aff’d, 296 N.Y. 926, 73 N.E. 2d 41 (1947). 
57 268 App. Div. at 287, citing Judiciary Act § 88(1). 

58 In re Burch, 73 Ohio App. 97, 54 N.E. 2d 803 (1943). 

5 54 N.E. 2d, at 808. 

* See Chafee, Thirty-Five Years with Freedom of Speech (1952). 
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EFFECTS 


lwe tines now reviewed the factual material available on the rise of loyalty 
tests for admission to the bar, and have come up with a handful of oaths, many 
requests for written information, some half-concealed supplementary investiga-— 
tive techniques, and a few character committees with inquisitorial tendencies. ) 
How many denials of admission have there been? Most bar examiners either. 
stated or implied that they had had none. This is certainly the case in Califor- 
nia.“' About New York we have only rumors. In Illinois, there was George A. 
In Washington, we understand that two attorney applicants, but no student ap- 
plicants, have been denied admission. Florida, we are advised, has had “some” 
rejections.** There may, of course, be others. It is relevant to note that denials 
on any character grounds, in the case of student applicants, are extremely infre- 
quent. Estimates from New York, Illinois, and California indicate that they run 
to less than one-half of one percent. In the First Appellate Court District of Illi- 
nois, “in the ten years 1938-1948 only 8 out of a total of 3,805 applicants were re- 
jected on the recommendation of the Committee on Character and Fitness.“ 

It is also relevant, for the sake of perspective, to record that at least seventeen 
states apparently make no loyalty investigation and have no loyalty tests at all, 
except the traditional oath to uphold the constitution. They are Arizona, Geor- 
gia, Kansas, Maine, Massachusetts, Minnesota, Mississippi, Missouri, Nebras- 
ka, Nevada, South Carolina, South Dakota, Utah, Vermont, West Virginia, 
Wisconsin, and Wyoming. To these may be added Connecticut, ae New 
Haven County. 

OBSERVATIONS AND RESERVATIONS 


There seems to be no ready basis for unvarying distinction between those 
states that assume their applicants are not Communists and those that have 


* Letter from Goscoe O. Farley, Esq., Secretary, Committee of Bar Examiners (Nov. 12, 
1952). 


® A student questionnaire. See also note 93 infra. 


* Letter from Olin E. Watts, Esq., Chairman, Board of Law Examiners (Oct. 31, 1952). 

Professor Curtis Wright, Jr. has helpfully lent us a number of newspaper clippings on the 
curious North Carolina case of Myron Ross. oe gellar barge char exes Aes 
Progressive party candidate for Congress in 1948, graduated from the University of North 
Carolina Law School at the age of 33 with an admirable academic record. On August 4, 1952, 
the day before the bar examinations, he was summoned before the Board of Law Examiners 
without notice or charge, and, after a long interrogation, was excluded from the examination. 
Ross made no issue of this until, about August 13, the Winston-Salem Journal (owned by 
Gordon Gray, President of the University) charged that Ross “‘had a long record of Communist 
underground activities in North Carolina.” This Ross denied and told reporters that his 
questioning had been almost entirely directed at his union activities. The Board chairman 
said that neither Ross’s union nor his Progressive party activities had influenced him, but 
cast no further light on the Board’s action. Indignant editorial comment on the Board’s pro- 
cedures was led by the Raleigh News-Observer, which declared (August 14, 1952) that they 
were ‘‘more reminiscent of practices under totalitarianism Communism than of liberty under 
law in the United States.” 

“ Survey of the Legal Profession, op. cit. supra note 8, at 255. See also Sprecker, op. cit. 
supra note 6. 
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erected the varieties of screening devices we have described. Generally speaking, 
the roll of do-nothing states consists largely of the less populous ones, where ap- 
plicants are likely, as some of their examiners pointed out, to be personally 
known to the committee, and where there are no urban centers of communist 
activity. In two or three states, which we are not free to identify, there is no 
loyalty investigation in the rural areas, but the examiners in the metropolis feel 
obliged to make one. This rough separation between the wicked city and the vir- 
tuous country is expectable but not universal. Thus both the Alabama and Mis- 
sissippi examiners advised us with understandable pride that their citizens were 
quite free of communist tendencies. The Mississippi examiners have never in- 
vestigated an applicant for his subversive tendencies or activities because “‘we 
have never entertained any suspicion on the part of any of them’’;* but the 
Alabama board, concededly out of “extreme caution,” has adopted the ques- 
tions set forth earlier in this paper.** Again, California and Hawaii are, in a sense, 
neighboring communities which have experienced a similar turmoil of commu- 
nist infiltration in labor and other groups. California has a statute, set forth 
above, barring advocates of violent overthrow from admission; but its bar ex- 
aminers make no special inquiries of applicants, and “[djuring the past seven 
years, at least, the Committee has not denied an applicant the right to take an 
examination on the ground of subversive beliefs or acts.’’*? Whether this is the 
case in Hawaii we do not know, but we do have a report, also discussed above, 
of a set of questions almost ludicrous in their intensity. Such inconsistencies may 
be attributable quite simply to the composition of the boards at any given pe- 
riod. 

Whether the momentum of the present period will carry more bar examiners 
into the loyalty business we do not undertake to predict. The Louisiana exami- 
ners advised us that they are considering a loyalty oath ;** Minnesota has a pro- 
gram under discussion ;** and two boards replied that they had no loyalty tests 
at present, but would take the matter up at their next meeting.” 

If our inquiries have prompted them to action, we are frank to confess dis- 
may. Our own preferences are for a lessening of loyalty tests, not for their exten- 
sion./The present survey leaves us with the impression that loyalty tests for 
lawyers are not so prevalent as one might have expected, taking the situation of 
public employees and especially teachers as the crest against which one measures 
— from Henry E. Barksdale, Esq., Chairman, Board of Bar Examiners (Nov. 26, 

** Letter from John B. Scott, Esq., Secretary, Board of Bar Commissioners (Oct. 24, 1952). 

* Farley, op. cit. supra note 61. 


** Letter from Stephen A. Mascaro, Esq., Ass’t Secretary, Committee on Bar Admissions 
(Nov. 29, 1952). 
* Letter from Francis T. Ryan, Esq., Secretary, Board of Law Examiners (Dec. 8, 1952). 


7 Letters from Edward T. Lazear, Esq., Secretary, State Board of Law Examiners of Wyo- 


ming (Dec. 10, 1952), and from Raymond F. Rice, Esq., Acting Secretary, State Board of Law 
Examiners of Kansas (Dec. 6, 1952). 
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other inundations. At the same time, enough is described here to make it clear, 
we think, that our inquiries are not infected with the vice felicitously suggested 
by one bar examiner who wrote: “ ‘Witch hunting’ is, of course, very obnoxious 
and on the other hand, it is well to guard against another evil, namely witch 
hunting for witch hunters.”* 

Another thing that is, we think, clear is that bar examiners everywhere are 
groping for fair resolutions between the demands created by anticommunist 
tensions and the common tradition of implicit loyalty that did not have to be 
“proved” or sworn to. Such a resolution is possible, provided that the problem of 
domestic communism is put into perspective, say in accordance with the esti- 
mate of George Kennan, recently Ambassador to Russia: 

The American Communist party is today, by an large, an external danger. It repre- 
sents a tiny minority in our country; it has no real contact with the feelings of the 
mass of our people; and its position as the agency of a hostile foreign power is clearly 
recognized by the overwhelming mass of our citizens.” 

To those who agree with this view, who accept the authoritative estimates of 
J. Edgar Hoover that membership in the Communist party has shrunk to a few 
thousand,” who noted the insignificant showing of revolutionary groups of any 
description in the recent election, and who do not attribute communist tenden- 
cies to everyone with whom they disagree, we offer the following tentative 
recommendations. 

1. As for test oaths, we do not propose here to restate the historical and legal 
case against them. If a legislature adopts one applicable to lawyers in a form 
that will currently be considered valid, then the examiners and the courts have 
no alternative but to administer it, and to deny admission to applicants who will 
not subscribe to it, or who, on undisputed facts, cannot honestly subscribe to it. 
Loyalty oaths especially for lawyers have come into discussion largely as the re- 
sult of the action of the American Bar Association in recommending that all 
lawyers take an oath forswearing both Communist party membership and ad- 
herence to “Marxism-Leninism’’’*—a piece of jargon with no past, and, we 
trust, no future legally operative significance. Quite aside from the peculiar in- 
felicity of the ABA oath/* it has been criticised from all sides as unnecessary and 
unworthy of the traditions of the profession.” Its failure to achieve adoption, 

7 ma from D. L. Sears, Esq., Chairman, Bar Applicant Committee, Toledo, Ohio (Nov. 
19, 1 . 

™ Kennan, Where Do You Stand on Communism?, N.Y. Times Magazine § 6, p. 7 (May 
27, 1951). See also Justice Douglas, dissenting, in Dennis v. United States, 341 U.S. 494 (1951). 

73 See 32 U.S. News 35 (Apr. 11, 1952); N.Y. Times, p. 26, col. 3 (Aug. 30, 1952) (‘24,647 
known members’’). 

™ See Proceedings of the House of Delegates: 1950, 36 A.B.A.J. 948, 972 (1950). See also 
The Lawyer’s Loyalty Oath, 37 A.B.A.J. 128 (1951). 

™ See Report, Special Committee on Disbarment of Subversive Members of the Bar, 30 
Mich. S.B.J., No. 9, p. 70 (1951); Stason, op. cit. supra note 30. 

™ See The Proposed Anti-Communist Oath: Opposition Expressed to Association’s Policy, 
37 A.B.A.J. 123 et seq. (1951) (Letters in opposition from the Massachusetts Bar, the Ass’n 
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though one must note the counterparts promulgated by the Supreme Courts of 
Colorado, Oklahoma, and Washington, gives one hope that the question of loy- 
alty oaths for lawyers is dormant. 

2. Inquiries about criminally subversive activities are not improper, if one ac- 
cepts the general assumption that character committees may investigate the 
applicant’s behavior pretty much at will and may recommend his exclusion if it 
finds him not of “‘good moral character.”’ A uniform feature of applicants’ ques- 
tionnaires is a demand for information about convictions, arrests, and charges 
of crime. Since we now have a variety of criminal seditions on the books,” the 
chief question open to bar examiners is whether they should single out such of- 
fenses for special attention. A counsel of restraint would imply a negative an- 
swer. 

3. In any case, we believe that routine inquiries to the candidate should be 
confined to written forms, and not made the subject of oral examination. If the 
examiners feel that they must make some investigation, a printed form has the 
advantage of precision and impersonality. It can embody a formula which meets 
the requirements of the law and does not expose the examiner to embarrassment 
if he (consciously or unconsciously) misstates a key question and reveals his own 
prepossessions. Thus (a question reported to us), “Do you have any Communis- 
tic or extreme liberal] tendencies?”’ Compare the proposed solution of the Mary- 
land bar examiners to their mandate to exclude “subversive persons.”’ They plan 
to put on their form the question: “Are you a subversive person as defined by 
the Subversive Activities Act of 1949?’%* If the question sounds silly, it is not 
the examiners’ fault. 

4. There are a number of other reasons why any detailed examination on loy- 
alty matters, presumably oral, should be avoided as a routine matter. First, as 
already suggested, it gives too much scope for the examiner’s own views to be 
borne in upon presumably impressionable students. If they are his views about 
legal ethics and the applicant’s role in the legal profession, that is one thing. If 
the examiner is a mature lawyer, as he should be, he is an expert on such sub- 
jects. But we question the desirability of giving the committee members scope to 
lecture applicants on the evils of communism and related subjects. It has been 
suggested to us that this is a good opportunity for indoctrination on this vital 
topic. We doubt it. And as for the sort of examination required to ferret out the 
hidden Communist, we strongly urge examiners not to attempt to supplant the 


of the Bar of the City of New York, and from 27 eminent lawyers); Chafee, A Statement to 
My Fellow-Lawyers (1951); Koenigsberg and Stavis, Test Oaths: Henry VIII to the American 
Bar Association, 11 Lawyers Guild Rev. 111 (1951). Cf. Constitutional Issues Raised by the 
Proposed Loyalty Oath for Lawyers, 36 Iowa L. Rev. 529 (1951). 

7 Smith Act, 54 Stat. 671 (1940), 18 U.S.C.A. § 2385 (1950); Internal Security Act, § 4(a), 
64 Stat. 987 (1950), 50 U.S.C.A. § 783 (1951). The state statutes are compiled in Gellhorn, 
The States and Subversion 397 et seq. (1952). Cf. Dennis v. United States, 341 U.S. 494 (1951). 


™ Letter from Wilson K. Barnes, Esq., Secretary, Board of Law Examiners (Dec. 16, 
1952). 
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FBI. It leads to displays of ignorance, such as asserting that Americans for 
Democratic Action was on the Attorney General’s List (the questioner had 
American Youth for Democracy in mind, it turned out), asking if the American 
Civil Liberties Union wasn’t a communist organization, and the following 
colloquy: 

“And the United World Federalists. I’ve never heard of that. What’s that?” 
(From another member of the examining committee) “‘Oh, I wouldn’t worry 
about that. Everyone up on the North Shore belongs to that.” 

It also leads to downright improprieties, like the following: 

“Did you vote for Henry Wallace in 1948?” 

“No, I voted for Harry Truman.” 

“Don’t tell me that—we don’t have the right to ask you that.” 

The consequence of aimlessly hectoring students about membership in left- 
wing organizations, like the National Lawyers’ Guild, may obviously be, as the 
word gets along, to discourage other students from joining such organizations. 
However desirable such a result might seem to the individual examiner, he 
should hardly use his official capacity to achieve it. Worse, the use of test ques- 
tions, such as the applicant’s views on Communists at the bar, and the insistence 
on “right” answers, may lead to a deplorable attitude on the part of applicants. 
The affair of George A. made a considerable impression on his contemporaries 
at Chicago, one of whom wrote as follows: “‘Although I have never been a Com- 
munist nor a member of organizations on the Attorney-General’s list, my atti- 
tudes are such that had I acted with complete sincerity, I would not have replied 
simply ‘no sir’ to the question I was asked [about membership in subversive or- 
ganizations]. But, I decided in advance, as did most of my friends, to give the 
answers best fitted to admission to the Bar without difficulty.” 

5. When is it proper to bar an applicant for disloyalty? We have framed the 
question in such a way that the answer, we suggest, is ‘“‘never,” for the reason 
that loyalty and disloyalty are concepts too elusive to be used as the basis for 
decision. The same objection, superficially, may be made to “‘lack of good moral 
character,’”’ which would presumably underlie a disloyalty rejection. Even if we 
equate “lack of good moral character’’ with “moral turpitude,” a rough equiva- 
lent used as the catch phrase in disbarment proceedings, it must be admitted 
that the phrases lack precise meaning throughout the law.’® But they are not 
empty vessels in the context of admission or discipline. Like many such terms, 
use has encrusted them with meaning; doubtless “disloyalty” could also come to 
have a meaning in bar examining, as it supposedly has for the Loyalty Review 
Board. 

But the perils of launching a jurisprudence of loyalty in times like these are so 


79 See, generally, Bradway, Moral Turpitude as the Criterion of Offenses that Justify Dis- 
barment, 24 Calif. L. Rev. 9 (1935); Cahn, Authority and Responsibility, 51 Col. L. Rev. 838 
(1951); The Imposition of Disciplinary Measures for the Misconduct of Attorneys, 52 Col. L. 
Rev. 1039 (1952). See also Jordan v. DeGeorge, 341 U.S. 223 (1951). That exclusion may rest 
on slighter grounds than disbarment, see In re Stepsay, 15 Cal. 2d 71, 98 P. 2d 489 (1946). 
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obvious that we urge the examiners to stick to the familiar. Specifically, a person 
who presently advocates or works toward the overthrow of the government by 
unconstitutional means, whether as a Communist or a philosophical anarchist, 
may be denied admission, for the reasons suggested at the beginning of this es- 
say. It may be said that he is not of good moral character, because he contem- 
plates criminally reprehensible conduct, or that he is not fit to practice law, be- 
cause he will not uphold the Constitution. On the other hand, George A.’s de- 
fense of the “right” of revolution by those who believe that lost democratic 
processes can only thus be restored should not, standing alone,®® have barred 
him, because he made it quite clear that he had not the slightest intention him- 
self of promoting such a revolution. 

For another example, we think that ex-Communists are clearly admissible, if 
the committee is reasonably satisfied that they are no longer members. The 
California“ and New Haven County® authorities have confronted this case, and 
reached that result. 

But as one moves back from these relatively easy examples of eligibility to- 
ward the equally clear one of ineligibility—that of the currently conspiring revo- 
lutionary—hard borderline cases crop up to stub the toe. We will mention two. 
First, assume an applicant who candidly confesses to a secret sincere belief in the 
necessity and desirability of a revolution along communist lines. With equal 
candor, he assures the examiners that he is a timid soul who prefers books to 
barricades, and that he never has lifted and never will lift a finger to advocate or 
support the revolution he dreams of. This improbable hypothesis highlights the 
constitutional freedom to believe as one will. Looking from the bar examiner’s 
standpoint at this case (which is not the same as George A.’s belief in the moral 
right to revolt), it seems plausible to say that such a person lacks the “‘belief in 
lawful procedures” that the assembled law teachers consider essential to their 
profession, and that his subversive thoughts show a poor moral character. But 
if the examiners propose to apply the sanction of exclusion, they should first re- 
read the several opinions in American Communications Association v. Douds.™ 
There they will find the six sitting members of the Court evenly divided over the 

* Another element in his case was his refusal to answer questions bearing on party mem- 
bership or political views. Our personal impression of the case, based upon the record avail- 
able to us (see note 5 supra), is that the Committee really had no occasion to ask him such 
questions, for his statement of the “‘right”’ of revolution, though gratuitous, was clearly hypo- 
thetical, and all other information about him, it appears, was highly favorable. But, once the 
Committee decided it had reasonable grounds for suspicion, then we think it had the power to 
ask him if he was a member of the Communist party, defining such membership, as the Com- 
mittee did, to refer to a conspiratorial movement to overthrow the government. There were 
other issues developed in the two hearings; they are either related to the principal ones (e.g., 
George A. saw no objection to admitting Communists to the bar) or are examples of the byways 
into which oral examination can stray. [Compare the comments of Professor Malcolm Sharp 
in Anastaplo, op. cit. supra note 5, following p. 79. 

© Farley, op. cit. supra note 61. 

® Student questionnaire. 

83 See p. 481 supra. % 339 U.S. 382 (1950). 
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validity of that part of the Taft-Hartley oath requiring a denial of belief in the 
overthrow of the government by unconstitutional means. Against the firm posi- 
tion, as expressed by Mr. Justice Jackson, that ‘““While the Governments, State 
and Federal have expansive powers to curtail action, and some small powers to 
curtail speech or writing, I think neither has any power, on any pretext, directly 
or indirectly to attempt foreclosure of any line of thought,” the Chief Justice 
could only dilate on the perils to commerce of the political strike, and promise 
that the Court would be firm to resist any less warranted intrusion on belief. 
The second hard case is the converse of the first, and probes the assumption 
that Communist party membership is an immediate badge of outlawry. Suppose 
the candidate admits present membership, but urges stoutly (and again credi- 
bly) that he does not advocate violent overthrow, nor does the party mean to 
him any more than an instrument of social reform—or even a setting for social 
diversion. If this seems preposterous in 1953, it certainly was not so in recent 
years. We have it on the authority of the House Committee on Un-American 
Activities (complaining that some of its friendly witnesses had lost their jobs) 
that 
An examination of the testimony of a large group of these witnesses conclusively re- 
veals that they did not join the Communist Party to participate in any action designed 
to overthrow the United States. They joined in some instances to defeat Hitler, or 
support labor, and it was only long after their association with the Communist Party 
that they learned the true intent and purpose of this organization.” 


The case may be brought closer to the present problem by considering the group 
of Los Angeles lawyers alleged to be Communists. According to testimony, un- 
controverted to date, by ex-members before the House Committee on Un- 
American Activities,” this was an unwieldy, earnest, and apparently boring 
study group of dues-paying party members who carried on busy practices de- 
spite the strain of trying to master the theories of dialectical materialism, the 
intricacies of which were what caused some of the apostates to fall by the way- 
side #* The testimony of two of them was explicit that force and violence were 
never advocated at the meetings. If any charges of unethical conduct have 
been made against these lawyers—we assume that it is not yet unethical to 
specialize in labor and civil liberties matters—we have not heard of it./The worst 
public offense of some of them, in our perhaps overly fastidious opinion, was in 
trying to outdo in bad manners the Committee on Un-American Activities 
when it sought to question them ey 


% Ibid., at 442 (Jackson, J., dissenting in part). 

** Committee on Un-American Activities, House of Representatives, Annual Report for 
the Year 1952, at p. 3 (1952). 

5? Hearings before the Committee on Un-American Activities, House of Representatives, 
Communist Activities Among Professional Groups in the Los Angeles Area—Part 1, 82d 
Cong. 2d Sess. 2,501-2,630 (1952). 


* Thid., at 2,535-42. 


8 Thid., at 2,540 and 2,582. * Ibid., Part 3, at 3,903 et seq. 
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What about these two cases? By eliminating from them any question of 
credibility and any room for inference about either the candidate’s present belief 
or his predictable future action, we have made them untrue to real life, and thus 
perhaps insoluble in real life. A flesh and blood committee would balk at the 
promise of the revolutionary dreamer always to uphold the laws; but do not 
many of us spin lawless fantasies without ever acting on them? The same com- 
mittee could be excused for rejecting, after three years of Korea, the peaceful 
protestations of the party member; but do not men cling to hopeless faiths with- 
out impairing their moral character? The problems cannot, in fact, be isolated 
from the beliefs and faiths of committee members and from issues of credibility 
and proof. 

6. The usual proposition that the applicant has the burden of proof of estab- 
lishing his good moral character should not be literally applied to loyalty mat- 
ters. Opposing views on this point are well developed by bar examiners. The 
chairman of the Florida board writes: 

I give great weight to the proposition that the practice of law is a privilege and that 
every applicant who seeks admission should carry the burden of establishing his com- 
plete loyalty to our constitutional government and that he is in quite a different posi- 
tion from one seeking employment in some other undertaking. It does not seem to me 
that the burden should be upon the examiners in such case to establish that the 
applicant’s loyalty is doubtful.® 

One may agree, hesitantly, that the burden should not be on the examiners; but 
at the same time there should still be room in American life for a strong pre- 
sumption of loyalty. As the chairman of an Ohio character committee wrote: 
It has been uniformly true that with the general information readily available concern- 
ing applicants who have appeared before our Committee, we have considered all appli- 
cants completely beyond suspicion of treason and have considered it unnecessary to make 
any investigation calculated to develop treasonable beliefs or acts.” 


Related to the burden of proof are such matters as making an adequate rec- 
ord, referring findings to some reasonable standards, and disclosing all the evi- 
dence on which the committee acted, so that, if the applicant appeals, there will 
be something on which the reviewing court can act. Though committees often 
undertake to treat communications made to them as confidential, for the sake 
of encouraging disclosures, it seems unlikely that they could use such communi- 
cations as a basis for an adverse decision and then refuse to disclose them as part 
of the record on an appeal." While the episode that follows is doubtless atypical, 

* Watts, op. cit. supra note 63. 
® Sears, op. cit. supra note 71. 

® The California examiners’ rules specifically provide that an applicant shall be informed of 
all information on which an adverse decision is based. Rules for Admission to the Bar 35 
(West Pub. Co., 1951). At the other extreme, the Houston (Texas) Bar Association ap- 
parently attempts to exact a waiver of disclosure of information received by the board. 
Applicant’s Questionnaire, Question No. 41(b). State cases are inconclusive. Compare Re 
Application of Crum, 103 Ore. 296, 204 Pac. 948 (1922) (full procedural rights guaranteed), 
with In re Frank, 293 Ill. 263, 127 N.E. 640 (1920). Prior to In re Summers, 325 U.S. 561 
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it illustrates the need for a little more firmness in applying some principles of 
administrative procedure to these hearings. In a speech to the Washington 
(State) Bar Association, a member of the committee said: 

[W]e have spent many hours during the last year in respect to an applicant from 
an eastern city whose record is such that we feel he is inherently an enemy of the state. 
He was not allowed to take the examination. We are, however, surprised that the 
record which we made, and which was the best record we could make, was not taken 
to the Supreme Court and our ruling challenged. It I has not yet been, and we are think- 
ing maybe he thinks we know more than we do.**_) 

7. If the procedures and policies we have proposed were uniformly followed, 
no doubt very few denials—even fewer than at present—would result. We see no 
reason to be alarmed at this prospect. Though it is theoretically more desirable, 
as the Secretary of the Alabama Bar Examiners wrote, ‘‘to keep out the unwor- 
thy than to remove them after admission,’ you first have to find the unwor- 
thy. Character tests are only meaningful as guides to future conduct. It is a diffi- 
cult responsibility in any case to say that a man just out of law school may never 
practice; it is not surprising that denials are few. If a lawyer later shows that he 
is unworthy of the trust that has been reposed in him, adequate disciplinary pro- 
cedures are everywhere available. There is then more of a life record on which to 
judge, and on which to base a defense.® 


(1945), there was no recognition of a federally protected guaranty of due process in state bar 


admission proceedings. Cf. Bradwell v. Illinois, 16 Wall. (U.S.) 130 (1872) (exclusion of a 
female applicant not a denial of privileges and immunities of 14th Amendment). But in the 
Summers case, the Court held that ‘‘a claim of a present right to admission to the bar of a 
state and a denial of that right is a controversy’’ (325 U.S. at 568) which may be reviewed 
when federal questions are raised, and added: ‘“The responsibility for choice as to personnel of 
its bar rests with Illinois. Only a decision which violated a federal right secured by the Four- 
teenth Amendment would authorize our intervention.”’ 325 U.S. at 570-71. The Supreme 
Court has not further clarified the scope of constitutional limitations on state admission pro- 
cedures, but one federal court has recently considered this problem. In the course of reversing 
the denial of a license to engage in the bail bond business on the ground of a poor moral risk, 
the Court of Appeals for the District of Columbia said: 

‘Since a court’s order denying an application to practice law is a judicial act, as the Supreme 
Court determined in the Summers case, so is a court’s order denying an application to do 
business as a bondsman. Since the District Court’s order is judicial it is (1) appealable and 
(2) erroneous because not based upon a proceeding which contains the elements of due process 
of law, i.e., a hearing and revelation of all data upon which a decision is to be based. Old 
charges never brought to trial, and appellant’s innocent mistake of fact on an immaterial 
matter, do not support the order. Neither do any secret charges that may have been made by 
anonymous informants whom the appellant has had no opportunity to confront and cross- 
examine.” In re Carter, 192 F. 2d 15 (App. D.C., 1951). But cf. Phipps v. Wilson, 186 F. 2d 
748 (C.A. 7th, 1951) (state disbarment proceeding), which held that ‘‘due process requires only 
that an attorney have a reasonable notice of the charges against him and a reasonable oppor- 
tunity to be heard in his defense,”’ citing Ex parte Wall, 107 U.S. 265 (1882). 

* Ashley, Discussion of Bar Applicants Taking Non-Communist Oath, 25 Wash. L. Rev. 
374 (1950). 


™ Farley, op. cit. supra note 61. 


* Exclusions, on character grounds, of attorney applicants, who will usually have had at 
least five years’ practice elsewhere, appear to occur much more often than do student ex- 
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The foregoing comments should suggest that the responsibility for excluding 
subversives from the practice of Jaw is a delicate and burdensome one. At least, 
we feel that it should be so viewed by examiners; and we have no doubt that 
practically all of them have a professional sense of fair play more rigorous than 
the unguarded remarks of the Washington bar examiner quoted above would im- 
ply. Our brief references, in this particular context, to such matters as burden of 
proof, clarity of standards, adequacy of findings, and scope of review—matters 
that are common to any exclusionary or disciplinary proceeding—may suggest 
that the bar has leaned too comfortably on the fallacious privilege-right distinc- 
tion. The notion that the practice of law is a guarded “privilege,” and that no 
one has any “‘right”’ to practice, and therefore no right to complain of the means 
by which he is excluded, is paralleled in the field of loyalty tests for public em- 
ployment. One of the few commendable aspects of the loyalty cases in the Su- 
preme Court has been the recognition, murky in the Joint Anti-Fascist case,” 
and realized only in the recent Oklahoma oath case,*’ that when “‘only a privi- 
lege’’ comes in the door, due process does not fly out the window. 

It is not surprising that in loyalty cases analysis is closer than in those of the 
deadbeat or the grafter. It is universally assumed that a disability imposed on 
loyalty grounds carries a stain deeper and more indelible than most moral blots. 
Aside from the presumption of loyalty mentioned above, we do not propose that 
administrative standards should apply in loyalty cases different from those in 
other exclusion proceedings. We do hope that loyalty cases may bring to bear on 
the whole process the same mistrustful scrutiny that the bar is quick to lavish 
on other administrative bodies. 

Even if procedures are adequate, we should like to reiterate that the current 
legality of exclusion on loyalty grounds—its not-unconstitutionality, if caution 
will excuse a barbarism—does not mean that bar examiners have a strong call to 
join the Red-hunt. 

So far as casual inquiry shows, our brother professions of medicine and ac- 
counting, with no lower standards of good mora! character than ours, have not 
felt the slightest need to probe for pinkness in their applicants#* Lawyers, as 


clusions. Survey of the Legal Profession, op. cit. supra note 24, at 255. This difference tends to 
support the view expressed above that character committees can act with more assurance in 
the case of a practitioner; it may also reflect the shady past of some migrants. 


* Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123 (1951). 


*T Wieman v. Updegraff, 344 U.S. 183 (1952). See Fraenkel, Law & Loyalty, 37 Iowa L. 
Rev. 153, 163 (1952), discussing dicta in recent Supreme Court cases foreshadowing the hold- 
ing in the Wieman case. 

State statutes prescribing requirements for licensure of doctors and accountants uni- 
formly include ‘‘good moral character”’ provisions. See, e.g., Conn. Gen. Stat. (1949) §§ 4364, 
4611; Ill. Rev. Stat. (Supp., 1952) c. 91, § 4, c. 110}, § 25. Limited inquiry among practitioners 
indicates that loyalty tests are unheard of. But cf. Texas Civ. Stat. Ann. (Vernon, Supp., 
1952) Art. 4542a, §9, requiring each applicant for a license to practice pharmacy to swear 
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such, are not privy to strategic secrets like scientists; if their talents take them 
into sensitive government areas, they are subject to screening there. Lawyers do 
not, like teachers, have the immediate opportunity to corrupt youth that is sup- 
posed to be the unchallenged opportunity of the dwindling band of communist 
teachers. They do have the opportunity to corrupt justice; and that brings us 
back to our initial conflict between the obligation of the lawyer to legality and 
the obligation of the Communist to destroy what to him is a part of the capitalist 
enslavement. The reader will, we suspect, cock a skeptical eye at the recent 
charge of the Attorney General of Pennsylvania that subversive elements are 
crippling the administration of the criminal law.” He may be more impressed 
by the judgment of Mr. Austin Canfield, one of the ABA’s authorities on com- 
munism, that “fifteen or twenty” lawyers are the ‘‘master-minds”’ of the com- 
munist conspiracy.“ We will make a dogmatic assertion that this is a piece of 
professional vainglory. The Justice Department’s authorities on communism, in 
their selection of defendants in Smith Act cases, have so far singled out only one 
lawyer. 

If support of communism among practicing lawyers is insignificant, as we be- 
lieve it to be, how much less so must it be among the present generation of law 
students. The average graduate of this year—assume he is twenty-four—was in 
diapers when the Great Depression drove some people into communism ; starting 
school when the United Front attracted others; still a youth when the Second 
Front and similar issues warmed others toward Russia despite earlier disillusion. 
These were the peaks of communist sympathy in America. The dwindling role 


that ‘he is not a member of the Communist Party or affiliated with such party, and that he 
does not believe in and is neither a member of nor supports any group or organization that 
believes in, furthers, or teaches the overthrow of the United States Government by force or by 
any illegal or unconstitutional methods”’ and denying the right to practice pharmacy to any 
person within the oath’s categories. 

Statement by Robert A. Woodside to the National Convention of State Attorneys 
General, Sea Island, Ga. (Dec. 9, 1952), reported in the Washington Post, p. 2, col. 6 (Dec. 10, 
1952). 


10 Statement to the House of Delegates of the American Bar Ass’n, Chicago, Ill. (Feb. 25, 
1952), reported in the N.Y. Times, p. 14, col. 2 (Feb. 26, 1952). 


1 One of the defendants in the Baltimore Smith Act prosecution. Since 1947, 87 persons 
have been indicted under the Smith Act as Communist party leaders. N.Y. Times, p. 3 (Jan. 
20, 1953); N.Y. Times, p. 4 (Jan. 22, 1953). 

The House Committee on Un-American Activities has characterized the National Lawyers 
Guild as ‘‘the foremost legal bulwark of the Communist Party.”” Report on the National 
Lawyers Guild, H.Rep. No. 3, 8ist Cong. 2d Sess. 123 (1950). See the reply to this report, 
The National Lawyers Guild: Legal Bulwark of Democracy, 10 Lawyers Guild Rev. 93 (1950). 
The national executive secretary of the Guild testified in April 1952, that its membership 
was approximately 2,100. House Committee on Un-American Activities, op. cit. supra note 87, 
at 2,661. The American Bar Association had, at that time, approximately 43,000 members. 
Advance Program, 74th Annual Meeting 26 (1951). 
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of the party since then strengthens our agreement with the bar examiner who 
wrote: 

Speaking solely for myself, I do not think that inquiry into political beliefs has any 
place in bar examination work. I think that the study of law is the best training 
anyone can have for becoming a good American and I do not think it should be 
cluttered up with investigations about political beliefs and whether or not the appli- 


cant happens to agree with what a majority of the people may or may not consider at 
the moment to be subversive.¥* 


168 Letter from Robert E. Seiler, Esq., Secretary, Missouri Board of Law Examiners 
(Oct. 27, 1952). 





HABEAS CORPUS, CIVIL RIGHTS, 
AND THE FEDERAL SYSTEM 


O. Joun Rocce anp Murray A. Gorpont 


I 


INALITY AND JUSTICE are frequently incompatible. Finality forecloses that 

kK further inquiry which might reveal injustice. Yet institutions which de- 

fine and enforce rights must conclude investigation if such rights are 

ever to be fixed. If error is committed in the process, that is part of the price 

of effective institutional action. In the judicial system, the appeal and motion 

for a new trial are the orthodox post-decision methods for the further search 

for justice; once these have been employed and no error found, the case is 

usually at an end. If error there be, short of perpetration of fraud upon the 
court, it is beyond the judicial ken. 

But where the judicial action involves human liberty, a different balance be- 
tween finality and justice must be struck. Any system premised upon the in- 
dividual as the ultimate value cannot tolerate the erroneous or unjust depriva- 
tion of life or liberty to satisfy some institutional expediency. The great and 
ancient writ of habeas corpus is the last-resort writ which serves this purpose. 
“Without limit of time,’ this writ “comes in from the outside,’” after the regu- 
lar process of judgment is at an end, to measure and test whether the loss of life 
or liberty directed by judgment is proper. The prior judgment is, of course, not 
forgotten; the principle of finality has a place in the criminal law. But the es- 
sence of habeas corpus derives from the circumstance that while the prior judg- 
ment is entitled to great weight, it is not conclusive.* Habeas corpus acts thus 
as the accommodation of the interests of finality and justice in the crimi- 
nal law.‘ 

Lines of accommodation are usually shady, especially where the opposing 

¢ The authors, members of the New York Bar, are counsel for petitioners in Daniels v. 


Allen, which was reargued before the Supreme Court on October 13, 1952. See Postscript, 
p. 525 supra, for a discussion of the Court’s decision, handed down after this article was in 
galleys 


1 United States v. Smith, 331 U.S. 469, 475 (1947). 


? Darr v. Burford, 339 U.S. 200, 233 (1950); see also Holmes, J., dissenting, in Frank v. 
Mangum, 237 U.S. 309, 345, 346 (1915). 

* Waley v. Johnston, 316 U.S. 101 (1942); Wong Doo v. United States, 265 U.S. 239 (1924); 
Salinger v. Loisel, 265 U.S. 224 (1924); Frank v. Mangum, 237 U.S. 309 (1915); Dorsey v. 
Gill, 148 F. 2d 857, 869 (App. D.C., 1945), cert. denied, 325 U.S. 890 (1945); Parker, Limiting 
the Abuse of Habeas Corpus, 8 F. R. D. 171 (1948). 


*See Dorsey v. Gill, 148 F. 2d 857 (App. D.C., 1945), cert. denied, 325 U.S. 890 (1945), 
for an excellent discussion of the considerations underlying federal habeas corpus. See also 
Parker, op. cit. supra note 3, at 172. 
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thrusts are as powerful as finality and justice. When the jurisdiction of the fed- 
eral courts is invoked to review by habeas corpus the detention of a prisoner 
convicted by state court process, the delicate adjustment required wherever the 
federal judiciary is importuned to supervise the judiciary of a sovereign state® 
is superimposed upon and complicates further the finality-justice interplay. It is 
not surprising that definition of the scope and function of federal habeas corpus 
has been confused—although, by the same token, it has been flexible.* Indeed, 
in our view the adaptability of the writ—the proper prime quality of ‘the 
freedom writ’’’—is the main component of its definition. 

The writ of habeas corpus, the origins of which the scholars find obscure,® 
was part of the English common-law judicial machinery received by this coun- 
try-* At the time of its reception, its function, with respect to testing the pro- 
priety of official detention, was limited largely to a review of the record for the 
purpose of ascertaining whether “the prisoner was held under final process 
based upon a judgment or decree of a court of competent jurisdiction.’”"° Fed- 
eral habeas corpus to review the detention of persons in state custody was even 
more limited. “No writ of habeas corpus, except ad testificandum, could be issued 
in the case of a prisoner in jail under commitment by a court or magistrate of a 
State.””” By statute, this federal habeas corpus jurisdiction over state action 
was slightly enlarged prior to 1867.'* Then in 1867, as a consequence of the Civil 
War, legislation was adopted’* authorizing the federal courts to grant the writ 
in the instance of a prisoner in state custody “in violation of the Constitution or 
of a law or treaty of the United States.” 

* Toucey v. New York Life Ins. Co., 314 U.S. 118, 129-41 (1941); Taylor and Willis, The 


Power of Federal Courts to Enjoin Proceedings in State Courts, 42 Yale L.J. 1169 (1933); 
Warren, Federal and State Court Interference, 43 Harv. L. Rev. 345 (1930). 


® See Price v. Johnston, 334 U.S. 266, 283 (1948); Adams v. United States ex rel. McCann, 
317 U.S. 269, 274 (1942). 


™The Freedom Writ—The Expanding Use of Federal Habeas Corpus, 61 Harv. L. Rev. 
657 (1948). See also Bowen v. Johnston, 306 U.S. 19, 26 (1939). 


* Moore’s Commentary on the United States Judicial Code 417 (1949); Longsdorf, Habeas 
Corpus: A Protean Writ and Remedy, 8 F.R.D. 179 (1948); Dobie, Habeas Corpus in the Fed- 
eral Courts, 13 Va. L. Rev. 433 (1927); 61 Harv. L. Rev. 657 (1948). 

* McNally v. Hill, 293 U.S. 131, 136 (1934); Moore, op. cit. supra note 8, at 417-19. 

1° Frank v. Mangum, 237 U.S. 309, 330 (1915). 

1! Whitten v. Tomlinson, 160 U.S. 231, 239 (1895). 

@ 4 Stat. 634 (1833); 5 Stat. 539 (1842). 

1914 Stat. 385, c. 28 (1867), as amended, 62 Stat. 964 (1948), 28 U.S.C.A. §§ 2241-55 
(1950). 

414 Stat. 385, c. 28 (1867), as amended, 28 U.S.C.A. § 2241(c)(3) (1950). It has been 
aptly remarked that the statute, ‘‘designed to enforce the Reconstruction Acts and to effectuate 
the war-won liberty of all persons, made two drastic changes in federal habeas corpus. The 
writ would now be granted for any detention in violation of the Constitution or laws of the 
United States. In addition to this change in substantive grounds, federal habeas corpus, when 
invoked on such grounds, was made available to all persons whether in state or federal custody. 


The Fourteenth Amendment, by assuring freedom from improper state processes, increased 
the constitutional rights enforceable by habeas corpus.’ 61 Harv. L. Rev. 657, 659 (1948). 
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Notwithstanding the expansive federal jurisdiction granted and intended in 
the act of 1867, the Supreme Court continued for some time to regard that 
jurisdiction as limited to a test of jurisdiction over the subject matter.” On oc- 
casion, however, even in the earlier cases, “jurisdictional” requirements were 
equated with constitutional mandates and prohibitions for purposes of federal 
habeas corpus, so that in Jn re Nielsen, the Supreme Court described habeas 
corpus jurisdiction by reference to the “express provision of the Constitution, 
which bounds and limits all jurisdiction.”"” And on other occasions the writ was 
allowed upon a showing of violation of rights more properly deriving from the 
Constitution than from any jurisdictional excess.'* But so long as review of 
state court convictions by writ of error to the United States Supreme Court 
remained a matter of right,’® the pressure for an extended federal habeas corpus 
jurisdiction was not great. That pressure was further subordinated to considera- 
tions of comity and deference owing to the state courts, which dictated that, as 
a matter of discretion, only the highest court in the federal judicial system 
should exercise the power to reverse the action of a state court.” 

With the transition from review by the United States Supreme Court as a 
matter of right to review as a matter of discretion effected by the Judiciary 
Acts of 1916” and 1925,” the pressure for expanding federal habeas corpus re- 
view of federal questions raised upon state prosecutions became more exigent. 
If the old channel of federal review became clogged till it allowed but a trickle, 
other routes had to be, and were, found to handle the surge of persons detained 
under state convictions asserting violation of federal constitutional rights. And 
that surge became even more urgent as the rights guaranteed under the Four- 
teenth Amendment to the United States Constitution received the expansive 
definition of the last thirty years.** Judicial revision of the scope of federal 

1 See, e.g., Goto v. Lane, 265 U.S. 393, 402 (1924); Felts v. Murphy, 201 U.S. 123 (1906); 
Valentina v. Mercer, 201 U.S. 131 (1906); Crossley v. California, 168 U.S. 640 (1898); Berge- 
mann v. Backer, 157 U.S. 655 (1895); Kohl v. Lehlback, 160 U.S. 293 (1895). 

6131 U.S. 176 (1889). 


17 Tbid., at 185. See also Rogers v. Peck, 199 U.S. 425, 434 (1905); Ex parte Wilson, 114 
U.S. 417, 422 (1885); Ex parte Yarbrough, 110 U.S. 651, 654 (1884); Ex parte Siebold, 100 
U.S. 371, 376, 377 (1879); The Writ of Habeas Corpus in the Federal Courts, 35 Col. L. Rev. 
404, 406, 411 (1935). 

18 Minnesota v. Barber, 136 U.S. 313 (1890); In re Nielsen, 131 U.S. 176 (1889); Ex parte 
Bain, 121 U.S. 1 (1887); In re Snow, 120 U.S. 274 (1887); Ex parte Siebold, 100 U.S. 371, 376, 
377 (1879); Ex parte Green, 114 Fed. 959 (C.C. Ky., 1902). 

19 Judiciary Act of 1789, 1 Stat. 85 (1789). 


© Matter of Spencer, 228 U.S. 652 (1913); Urquhart v. Brown, 205 U.S. 179 (1907); 
Markuson v. Boucher, 175 U.S. 184 (1899); Baker v. Grice, 169 U.S. 284 (1898); Andrews v. 
Swartz, 156 U.S. 272 (1895); In re Wood, 140 U.S. 278 (1891); Ex parte Royall, 117 U.S. 241 
(1886). 

™ 39 Stat. 726 (1916), repealed, 62 Stat. 992 (1948). 

™ 43 Stat. 936 (1925), repealed, 62 Stat. 992 (1948). 

*3°*The use of the Fourteenth Amendment in protecting individuals against arbitrary or 
unfair procedures in the state courts has been a development dating almost entirely from the 
late 1920’s.” Emerson & Haber, Political and Civil Rights in the United States viii (1952). 
See also ibid., c. II, for cases and other materials setting out that development. 
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habeas corpus jurisdiction reflected and met these pressures.** The test shifted 
perceptively from a review of “jurisdiction” to an inquiry whether fundamental 
constitutional rights had been abridged™—from the gloss on the act of 1867 to 
the express language of the act: 


Habeas corpus is presently available for use by a district court within its recognized 
jurisdiction whenever necessary to prevent an unjust and illegal deprivation of human 
liberty.* . 

. . . the federal courts will entertain habeas corpus to redress the violation of [a] fed- 
eral constitutional right.’ 

. .. the use of the writ in the federal courts to test the constitutional validity of a 
conviction for crime is not restricted to those cases where the judgment of conviction 
is void for want of jurisdiction of the trial court to render it. It extends also to those 
exceptional cases where the conviction has been in disregard of the constitutional 
rights of the accused. . . .* 

. . . if it be found that the court had no jurisdiction to try the petitioner, or that in 


its proceedings his constitutional rights have been denied, the remedy of habeas corpus 
is available.” 


And to assure that the writ’s probe for serious constitutional error was com- 
plete, the Court, beginning with Frank v. Mangum,*° provided that the area of 


inquiry extended beyond and behind the state record so “the very truth,’”® 
“the very tissue of the structure,”** would be disclosed.** 


II 


The pantheon of federal constitutional rights capable of being safeguarded 
by federal habeas corpus against state action is now probably correlative with 
the equal protection and due process clauses of the Fourteenth Amendment. In 
Hawk v. Olson,** the Supreme Court set out in some detail the situations which 


™% The Freedom Writ, op. cit. supra note 7, at 659-61. 


* Various commentators have noted the foregoing shift from the so-called ‘‘jurisdictional”’ 
test to the so-called ‘‘fundamental constitutional rights’’ test. Moore, op. cit. supra note 8, 
at 419-22; McGraw and Stewart, Limitations on Habeas Corpus in the Federal District 
Courts, 26 Notre Dame Lawyer 487, 488 (1951); Peters, Collateral Attack by Habeas Corpus 
upon Federal Judgments in Criminal Cases, 23 Wash. L. Rev. 87, 89 (1948); The Freedom 
Writ, op. cit. supra note 7, at 661; The Writ of Habeas Corpus in the Federal Courts, op. cit. 
supra note 17. See also Smith v. United States, 187 F. 2d 192, 195 (App. D.C., 1950), cert. 
denied, 341 U.S. 927 (1951); United States ex rel. Innes v. Hiatt, 141 F. 2d 664, 665 (C.A. 
3d, 1944). 

% Wade v. Mayo, 334 U.S. 672, 681 (1948). 

*? Hawk v. Olson, 326 U.S. 271, 276 (1945). 

% Waley v. Johnston, 316 U.S. 101, 104-5 (1942). 

** Bowen v. Johnston, 306 U.S. 19, 24 (1939). 

* 237 U.S. 309 (1915). * Tbid., at 331. 

* Tbid., at 346 (Holmes, J., dissenting). 

33 See also Carter v. Illinois, 329 U.S. 173 (1946); Hawk v. Olson, 326 U.S. 271 (1945); Waley 
v. Johnston, 316 U.S. 101 (1942); Holiday v. Johnston, 313 U.S. 342 (1941) ; Walker v. Johnston, 
312 U.S. 275 (1941); Johnson v. Zerbst, 304 U.S. 458 (1938); Holtzoff, Collateral Review of 
Convictions in Federal Courts, 25 B.U. L. Rev. 26, 32-33 (1945). 

% 326 U.S. 271 (1945). 
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up to the date of that decision, 1945, would authorize the issuance of the fed- 
eral writ: 

This liberalization of habeas corpus required Federal courts, when the issue was 
presented, to examine whether a conviction occurred under such influence by mob 
spirit as to deny due process. Frank v. Mangum, supra. The power was called into play 
a few years later to examine a state conviction under alleged community coercion and 
this Court said that if the facts set out were true, the trial would not support a con- 
viction. Moore v. Dempsey, 261 U.S. 86. In Mooney 2. Holohan, 294 U.S. 103, 112, it 
was declared that the knowing use of material perjured testimony by a state prosecutor 
would make a trial unfair within the meaning of the Fourteenth Amendment. 

When the absence of counsel at a trial was urged as a ground for a Federal writ of 
habeas corpus, we held that in Federal courts a felony conviction without benefit of 
counsel is subject to collateral attack because a violation of the accused’s constitutional 
right to the services of an attorney unless he has intelligently waived that privilege. 
Johnson 0. Zerbst, supra; Walker v. Johnston, 312 U.S. 275, 286. The same is true in in- 
stances of coercion. Waley v. Johnston, 316 U.S. 101 ,104. 

In state prosecutions a conviction on a plea of guilty, obtained by a trick, Smith 0. 
O'Grady, 312 U.S. 329, 334, or, after refusal of a proper request for counsel, because 
of the accused’s incapacity adequately to defend himself, Williams v. Kaiser, 323 U.S. 
471, 472, will not support imprisonment. Such procedure violates the Fourteenth 
Amendment to the Constitution. See Tomkins ». Missouri, 323 U.S. 485; Cochran 2. 
Kansas, 316 U.S, 255. That Amendment is violated also when a defendant is forced by 
a state to trial in such a way as to deprive him of the effective assistance of counsel. 
Powell 2. Alabama, supra; House 2. Mayo, 324 U.S. 42. Compare Ex parte Hawk, 321 
U.S. 114, Glasser 2. United States, 315 U.S. 60, 69, 70.* 


Clearly the categories of federal habeas corpus action thus formulated were 
not intended to be frozen. Inquiry is therefore appropriate concerning two 
Fourteenth Amendment questions frequently arising out of state prosecutions— 
the use of coerced confessions and the exclusion of Negroes from juries**—which 
were not referred to by the Court in Hawk v. Olson. 

Prior to the Judiciary Act of 1925, the Court had held the question of ex- 
clusion of Negroes from state court juries unreviewable by federal habeas cor- 
pus.*” And various lower federal courts held similarly when state prisoners 


* Ibid., at 275-76. The discriminatory denial of a statutory right of appeal is another basis 
for federal habeas corpus review of a state conviction. Dowd v. United States ex rel. Cook, 
340 U.S. 206, 208 (1951); Cochran v. Kansas, 316 U.S. 255 (1942). 


** The issue of the availability of federal habeas corpus to review state convictions tainted 
by coerced confessions or exclusions of Negroes from juries is presently pending before the 
Supreme Court for decision. Daniels v. Crawford, 99 F. Supp. 208 (D.C. N.C., 1951), aff’d 
sub nom. Daniels v. Allen, 192 F. 2d 763 (C.A. 4th, 1951), cert. granted, 342 U.S. 941 (1952), 
reargument ordered, 343 U.S. 973 (1952); Speller v. Crawford, 99 F. Supp. 92 (D.C. N.C., 
1951), aff’d sub nom. Speller v. Allen, 192 F. 2d 477 (C.A. 4th, 1951), cert. granted, 342 U.S. 
953 (1952), reargument ordered, 343 U.S. 973 (1952); Brown v. Allen, 192 F. 2d 477 (C.A. 4th, 
1951), cert. granted, 343 U.S. 903 (1952), reargument ordered, 343 U.S. 973 (1952). 

#7 Andrews v. Swartz, 156 U.S. 272 (1895); In re Wood, 140 U.S. 278 (1891). See also 
Kaizo v. Henry, 211 U.S. 146 (1908). 

In appraising these and other cases decided prior to the Judiciary Acts of 1919 and 1925, 
which refused habeas corpus and relegated the applicant to his writ of error, it must be re- 
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challenged their convictions on the ground that their involuntary confession 
had been admitted in evidence against them.** But the development of federal 
habeas corpus jurisdiction occasioned by the Judiciary Act of 1925 and the re- 
cent decisional enlargement of the due process and equal protection clauses af- 
fect the authority of those earlier cases. 

That the admission into evidence of coerced confessions may be violative of 
fundamental] constitutional rights safeguarded by federal habeas corpus was 
indicated by the United States Supreme Court in the last Term. In Jennings 0. 
Illinois* applicants for federal habeas corpus complained that their convic- 
tions in the state courts were the result of involuntary confessions. In writing 
for the Court, Vinson, C. J., said: 

If their allegations are true and if their claims have not been waived at or after 
trial, petitioners are held in custody in violation of federal constitutional rights. Peti- 
tioners are entitled to their day in court for the resolution of these issues. Where the 
state does not afford a remedy, a state prisoner may apply for a writ of habeas corpus 
in the United States District Court to secure protection of his federal rights.“ 


This determination was foreshadowed by many earlier decisions. It had been 
settled that federal habeas corpus jurisdiction extended to state prosecutions 
wherein perjured testimony was knowingly employed by the prosecution in 
order to obtain a conviction.“ If the writ will issue for the use of coerced or 
perjured testimony of one other than the accused, the writ should issue to rem- 
edy the use of coerced and perjured testimony of the accused.® Similarly, a plea 
of guilty induced by intimidation is properly the subject of attack by habeas 
corpus.“ The analogous vulnerability of a coerced confession was pointed out 
by the Supreme Court: 


membered that from 1789 to 1872, the time to sue out a writ of error to the United States Su- 
preme Court from a state court was five years from date of judgment [see, e.g., Brooks v. 
Norris, 11 How. (U.S.) 203 (1851)]; and from the Act of June 1, 1872, 17 Stat. 196 (1872), 
to the Act of September 6, 1916, 39 Stat. 726 (1916), the time period was two years. Allen v. 
Southern Pac. R. Co., 173 U.S. 479 (1899); Cummings v. Jones, 104 U.S. 419 (1881). For this 
reason, it appeared clearly in some of the earlier cases that when the Court denied the writ of 
habeas corpus, time still remained to proceed by writ of error. Urquhart v. Brown, 205 U.S. 
179, 183 (1907); Markuson v. Boucher, 175 U.S. 184, 187 (1899). See also Reid v. Jones, 187 
U.S. 153 (1902); Tinsley v. Anderson, 171 U.S. 101 (1898). 

%* Smith v. United States, 187 F. 2d 192 (App. D.C., 1950), cert. denied, 341 U.S. 927 (1951); 
Schramm v. Brady, 129 F. 2d 108 (C.A. 4th, 1942). See also Collins v. McDonald, 258 U.S. 
416 (1922); Harlan v. McGourin, 218 U.S. 442 (1910). 

% 342 U.S. 104 (1951). 


“Tbid., at 110, 111. Without referring to Jennings v. Illinois, or any of the authorities 
cited note 38 supra, the Third Circuit Court of Appeals recently held that federal habeas 
corpus would issue upon a showing of the admission into evidence of a coerced confession into 
a state prosecution. United States ex rel. Master v. Baldi, 198 F. 2d 113 (C.A. 3d, 1952). 

“ Burke v. Georgia, 338 U.S. 941 (1950); Hawk v. Olson, 326 U.S. 271, 275 (1945); Pyle 
v. Kansas, 317 U.S. 213 (1942); Mooney v. Holohan, 294 U.S. 103 (1935). 

@ Hysler v. Florida, 315 U.S. 411, 413 (1942); Lisenba v. California, 314 U.S. 219, 237 
(1941); Moore, op. cit. supra note 8, at 421 n. 19; Peters, op. cit. supra note 25, at 99-100. 

* Von Moltke v. Gillies, 332 U.S. 708 (1948); Waley v. Johnston, 316 U.S. 101 (1942). 
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For a conviction on a plea of guilty coerced by a federal law enforcement officer is 
no more consistent with due process than a conviction supported by a coerced con- 
fession.“ 

Moreover, the Court has in numerous instances, albeit not habeas corpus 
proceedings, expressed in strong language the view that infliction of punish- 
ment upon the basis of an involuntary confession violated elementary notions 
of justice and fair play which are of constitutional stature.“ It would seem, 
therefore, that relief by habeas corpus must be justified under such circum- 
stances. 

A judgment rendered by a jury from which has been excluded competent and 
qualified persons solely for reasons of race or color should also be considered the 
proper subject of inquiry upon federal habeas corpus. The composition of the 
grand and petit juries are matters which literally go to “jurisdiction.’’ One 
commentator has therefore concluded with respect to the right to challenge 
juries from which Negroes have been excluded: 

If the defendant did not waive his right by failing to assert it at his trial, then it 
would always be available to him even by a later application for a writ of habeas 
corpus.“ 

This conclusion is warranted by the decisions of the Supreme Court which 
hold that the denial to a Negro defendant “‘of his right to a selection of grand 
and petit jurors without discrimination against his race, because of their race, 
would be a violation of the Constitution and the laws of the United States.’’*” In 
fact, error of this character has been said to be “at war with our basic concepts 
of a democratic society and a representative government.” Racial discrimina- 
tion in the selection of jurors would appear to raise a constitutional infirmity of 
the basic and fundamental kind required as a predicate for habeas corpus relief. 

Various lower federal courts have assumed that, if properly raised and pre- 
served, error in the exclusion of Negroes from juries in a state prosecution would 


“ Waley v. Johnston, 316 U.S. 101, 104 (1942). 


“ The introduction into evidence of a confession elicited by physical or mental duress has 
been characterized as violative of ‘fundamental notions of fairness and justice.’’ Haley v. 
Ohio, 332 U.S. 596, 607 (1948). Similarly, such confessions were deemed to run afoul of ‘‘those 
canons of decency and fairness which express the notions of justice of English-speaking peoples 
even towards those charged with the most heinous offenses.’’ Malinski v. New York, 324 U.S. 
401, 417 (1945). The Court has gone so far as to hold that a conviction resulting from the use 
of a coerced confession is ‘‘void.’’ Lee v. Mississippi, 332 U.S. 742, 745 (1948). And in the 
earliest and most authoritative case on the subject, Brown v. Mississippi, 297 U.S. 278 (1936), 
Chief Justice Hughes wrote of a conviction based upon an involuntary confession that ‘‘the 
conviction and sentence were void for want of the essential elements of due process, and the 
proceeding thus vitiated could be challenged in any appropriate manner... .’”’ Ibid., at 287. 

“* Peters, op. cit. supra note 25, at 93. 

#7 Hill v. Texas, 316 U.S. 400, 406 (1942); Pierre v. Louisiana, 306 U.S. 354, 361 (1939); 
Hale v. Kentucky, 303 U.S. 613, 616 (1938); Norris v. Alabama, 294 U.S. 587, 589 (1935); 
Bush v. Kentucky, 107 U.S. 110, 119 (1882); Neal v. Delaware, 103 U.S. 370, 394 (1880); 
Virginia v. Rives, 100 U.S. 313, 322, 323 (1879). 


“Smith v. Texas, 311 U.S. 128, 130 (1940). 
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be a matter for review in the federal courts by habeas corpus.** The Court of 
Appeals for the First Circuit addressed itself precisely to the effect that the 
change in the nature of the Supreme Court’s jurisdiction after the Judiciary 
Act of 1925 had upon the right of a defendant in a state prosecution to chal- 
lenge in federal habeas corpus the exclusion of Negroes from the trial jury: 

Counsel for Crawford [petitioner] contend that these cases are not applicable for, 
if he were remitted to Virginia and seasonably and properly raised the question here 
under consideration and the question was decided against him, at the present time and 
under the Judiciary Act of 1925, he could not, as of right, prosecute a writ of error 
from the Supreme Court of the United States to the highest court of Virginia to which 
the case could be taken. It is true that his right of review by writ of error from the 
Supreme Court of the United States on the facts of this case was taken away by the 
act of 1925, for under the law as it now stands no writ of error lies from the Supreme 
Court in this case, as the grand jury was not drawn under a statute of the state of Vir- 
ginia which violated the Constitution of the United States. 43 Stat. 936, 937, c. 229, 
§ 237 (28 U.S.C.A. § 344). He is, however, permitted by that act to apply to that 
court for certiorari, a discretionary writ. South Carolina v. Bailey, supra. If review on 
such application is not granted he undoubtedly, at that state of the proceedings, 
could have the matter reviewed on habeas corpus in the proper federal court, being 
without review in the Supreme Court on writ of error as of right. In re Royall, pages 
289, 290. It would not then be an endeavor by habeas corpus to intervene before trial 
or to review what ordinarily can be re-examined only on writ of error; and the federal 
court applied to could not, under such circumstances, properly refuse review on habeas 
corpus.” 


III 


The story of modern federal habeas corpus jurisdiction is, however, con- 
cerned less with the question of what matters are reviewable than with the 
question of when such review may be invoked. The desire to preserve state 
court judgments from federal disturbance has inspired the development of a 
formidable and variegated set of requirements to be met by the state prisoner 
who would venture into a federal court for relief. If the state prisoner insists 
upon carrying his conviction to the federal courts he may do so only upon hur- 


Johnson v. Sanford, 167 F. 2d 738 (C.A. Sth, 1948); United States ex rel. Jackson v. 
Brady, 133 F. 2d 476 (C.A. 4th, 1943), cert. denied, 319 U.S. 746 (1943); Johnson v. Wilson, 
131 F. 2d 1 (C.A. 5th, 1942); Carruthers v. Reed, 102 F. 2d 933 (C.A. 8th, 1939), cert. denied, 
307 U.S. 643 (1939). 


% Hale v. Crawford, 65 F. 2d 739, 749 (C.A. ist, 1933). The relationship between a fair 
trial and a jury selected without regard to the race or color of its members is clear. The com- 
munity which will foreclose the Negro from exercising his rights and prerogatives as a citizen 
to sit as a juror will exercise less than calm, dispassionate, and fair judgment of a Negro 
charged with a crime. Judgment by such a jury, the selection of which caters to, and reflects, 
racial discrimination against Negroes, would be a judgment predicated upon factors unrelated 
to the innocence or guilt of the accused; a jury which mirrors the community pattern of racial 
discrimination would be incapable of fair and unbiased judgment. However scrupulous the 
observance of the regular forms of the trial process, the trial could not be the fair trial of the 
issue of the innocence or guilt of the accused which is inherent in our notion of elementary 
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dling every procedural barrier which ingenuity born of a reverence for states’ 
rights can devise. 

§ 2254 of Title 28 of the Code, the governing statute, is intended to codify 
the pre-existent law and provides: 


An application for a writ of habeas corpus in behalf of a person in custody pursuant 
to the judgment of a State court shall not be granted unless it appears that the appli- 
cant has exhausted the remedies available in the courts of the State, or that there is 
either an absence of available State corrective process or the existence of circumstances 
rendering such process ineffective to protect the rights of the prisoner. 

An applicant shall not be deemed to have exhausted the remedies available in the 
courts of the State, within the meaning of this section, if he had the right under the 
law of the State to raise, by any available procedure, the question presented." 


How § 2254 in action can mouse-trap the applicant has been noted by several 
commentators. The Supreme Court has, in Darr v. Burford,* held that a peti- 
tion to the Supreme Court to review the state conviction by certiorari is part of 


5! Daniels v. Crawford, 99 F. Supp. 208 (D.C. N.C., 1951), aff’d sub nom. Daniels v. 
Allen, 192 F. 2d 763 (C.A. 4th, 1951), cert. granted, 342 U.S. 941 (1952), reargument ordered 
343 U.S. 973 (1952), presently pending for decision by the Supreme Court, raises the question 
whether the requirement that the applicant exhaust ‘‘remedies available” extends to remedies 
once, but no longer, available because of the expiration of the time limit within which such 
remedies must be sought. It has never been expressly decided, heretofore, by the Court 
whether in such circumstances, absent a clear waiver, federal habeas corpus is proper to re- 
view fundamental constitutional questions when no state remedy is any longer available. 
See Exhaustion of State Remedies as a Condition for Federal Habeas Corpus, 34 Minn, L. 
Rev. 653, 658 (1950); The Freedom Writ, op. cit. supra note 7, at 666; Habeas Corpus— 
Exhaustion of Alternative Remedies, 40 Col. L. Rev. 535, 537 (1940). See also 37 Cornell 
L.Q. 296, 297 (1952), noting Collins v. Frisbie, 189 F. 2d 464 (C.A. 6th, 1951). The ques- 
tion was raised, but not passed upon, in Wade v. Mayo, 334 U.S. 672 (1948). But, in several 
instances, failure to exhaust a state remedy or writ of error was no bar to a granting of the 
writ or consideration of the questions raised on the merits. Ashe v. United States ex rel. 
Valott, 270 U.S. 424 (1926); Matter of Moran, 203 U.S. 96 (1906); Rogers v. Peck, 199 U.S.425 
(1905); Minnesota v. Barber, 136 U.S. 313 (1890); cf. Ex parte Hull, 312 U.S. 546 (1941). 
In Mooney v. Holohan, 294 U.S. 103, 115 (1935), it was said that the exhaustion requirement 
extended ‘‘to whatever judicial remedy afforded by the State may still remain open”; and 
it was indicated in Woods v. Nierstheimer, 328 U.S. 211, 217 (1946), and held in United 
States ex rel. Rooney v. Ragen, 158 F. 2d 346, 352 (C.A. 7th, 1946), cert. denied, 331 U.S. 
842 (1947), that if no state relief is available by means of a state remedial route which petitioner 
had apparently allowed to lapse, and the petitioner claimed he was imprisoned in violation 
of the Constitution of the United States, ‘‘the federal courts would be available to provide a 
remedy to correct such wrongs.’’ The fear that allowing federal habeas corpus where no state 
appeal is taken will encourage by-passing such appeal, is unreal, since the limited scope of 
habeas corpus review, as compared with an appeal, will effectively deter convicted defendants 
from foregoing an appeal and proceeding by habeas corpus. See Exhaustion of States Remedies 
as a Condition for Federal Habeas Corpus, op. cit. supra this note, at 659; Habeas Corpus 
Exhaustion of Alternative Remedies, 40 Col. L. Rev. 535, 539 (1940); 97 U. of Pa. L. Rev. 
285, 287 (1948), noting United States ex rel. Sutton v. Mulcahy, 189 F. 2d 464 (C.A. 6th, 
1951). 


*? McGraw and Stewart, op. cit. supra note 25, at 496; Certiorari and Habeas Corpus: The 
Comity Comedy, 46 Ill. L. Rev. 478, 480-81 (1951); The Judicial Obstacle Course, 29 Neb. 
L. Bull. 445 (1950); Habeas Corpus—A Method of Federal Review of State Decisions?, 26 
N.C. L. Rev. 217, 220-21 (1948). 

58 339 U.S. 200 (1950). 
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the state remedies required to be exhausted before federal habeas corpus can 
issue ; and earlier, in Ex parle Hawk," the Court said that the denial of certiorari, 
where the judgment is on the merits, is entitled to great if not decisive weight 
upon an application for federal habeas corpus.” To these complementary im- 
pediments to federal habeas corpus, Chief Judge Parker of the Court of Appeals 
for the Fourth Circuit and of the Judicial Conference of Senior Circuit Court 
Judges which drafted § 2254, would add the proposition that to exhaust state 
remedies the prisoner must reinvoke state remedies once sought by and denied 
to him so long as jurisdiction to grant such relief exists.* If followed, this propo- 
sition would go far to warrant Judge Parker’s observation concerning § 2254 
that, “in the case of state prisoners, resort to the lower federal courts is practi- 
cally eliminated where an adequate remedy is provided by state law.’*’ The 
state which accepts the suggestion implicit in the foregoing and adopts a post- 
conviction corrective system comparable in its essentials to the federal habeas 
corpus legislation may, if Judge Parker’s views should prevail, thereby effec- 
tively foreclose review by any federal court other than the United States Su- 
preme Court.** 

These exclusionary rules—exclusionary of federal habeas corpus relief— 
have not, however, to date wholly achieved their purpose. Because of the un- 
derstandable confusion in the interpretation and application of the exclusionary 


4 321 U.S. 114 (1944). 


See also White v. Ragen, 324 U.S. 760, 765 (1945); House v. Mayo, 324 U.S. 42, 48 
(1945); Habeas Corpus—A Method of Federal Review of State Decisions?, op. cit. supra note 
52, at 218. 


56 Parker, op. cit. supra note 3, at 176. See also Criminal Process and Habeas Corpus: A 
Remedy in the Federal Courts, 26 Ind. L.J. 552, 553 (1951); Exhaustion of State Remedies as 
a Condition for Federal Habeas Corpus, op. cit. supra note 51, at 667. For a contrary holding, 
see Ekberg v. McGee, 191 F. 2d 625 (C.A. 9th, 1951), cert. granted, 342 U.S. 952 (1951), 
vacated as moot, 343 U.S. 970 (1951). Compare also that branch of Wade v. Mayo, 334 U.S. 
672 (1948), not disturbed by Darr v. Burford, 339 U.S. 200 (1950), which held that the ex- 
haustion of any one of alternative state remedies satisfies the exhaustment requirement. Ac- 
cord: United States ex rel. Master v. Baldi, 198 F. 2d 113 (C.A. 3d, 1952); United States ex 
rel. Morrison v. Foster, 175 F. 2d 495 (C.A. 2d, 1949); Pennsylvania ex rel. Hillman v. Burke, 
170 F. 2d 413 (C.A. 3d, 1948); United States ex rel. Marelia v. Burke, 101 F. Supp. 615 (D.C. 
Pa., 1951). 


57 Parker, op. cit. supra note 3, at 174. See also Moore, op. cit. supra note 8, at 425, 446; 
Lynch, Review of State Court Proceedings by the Federal Courts on Petitions for Writ of 
Habeas Corpus, 25 Temp. L.Q. 351, 354-57 (1952); McGraw and Stewart, op. cit. supra note 
25, at 496; Certiorari and Habeas Corpus, op. cit. supra note 52, at 483. It is interesting to 
compare the Report of Judicial Conference of Senior Circuit Judges 23 (1943) with the Report 
of Judicial Conference of Senior Circuit Judges 18 (1947) and with 28 U.S.C.A. § 2254 (1950). 
The statute proposed in the earlier report would, as compared with that later proposed and 
adopted, have deprived the federal courts of habeas corpus jurisdiction where state remedies 
had not been exhausted. 

** Typical state legislation calculated to retain post-conviction proceedings in the state 
courts is that of Illinois and North Carolina. Ill. Rev. Stat. (1951) c. 38, §§ 826-32; N.C. 
Gen. Stat. Ann. (Supp., 1951) c. 15, Art. 22, §§ 15-217 through 15-222. See Quick v. Anderson, 
194 F. 2d 183 (C.A. 4th, 1951). 
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rules,®® because of the serious criticisms of those rules,*° and because of the 
impelling drive in some courts to subordinate considerations of comity between 
federal and state judiciaries to substantial civil rights of state prisoners," fed- 
eral habeas corpus still affords hope to the state prisoner convicted by process 
in violation of constitutional safeguards provided by the Fourteenth Amend- 
ment. 

Thus, the language of the Supreme Court in many non-habeas corpus de- 
cisions advising and readvising the bar that the denial of certiorari imports no 
holding has induced some of the circuits in habeas corpus cases to accord such 
denial little or no weight.** Moreover, since certiorari is denied if the state court 
judgment is supported upon grounds not involving federal questions® and since 
few state cases raise pristine federal questions unaffected by sufficient nonfed- 
eral grounds, it is frequently difficult to determine how, as a practical matter, 
a lower federal court in a habeas corpus proceeding can intelligently assess a 
prior denial of certiorari by the United States Supreme Court where the judg- 
ment under review is that of a state court. The Supreme Court has held that 
where the state court action is based on state grounds, certiorari need not be 
sought as a condition for federal habeas corpus, and that if sought and 
denied, such denial does not affect a subsequent application for habeas 

5* For the divergent views of the circuits prior to Darr v. Burford, 339 U.S. 200 (1950), 
concerning the necessity to petition for writ of certiorari as a condition to federal habeas corpus, 
see Habeas Corpus in the Federal Courts and the Exhaustion of Available Remedies, 50 Col. L. 
Rev. 856, 857 n. 11 (1950). For the conflicting views of the circuits after Darr v. Burford con- 
cerning the weight to be accorded a denial of certiorari in a subsequent habeas corpus pro- 
ceeding, see Certiorari and Habeas Corpus, op. cit. supra note 52, at 483-88; Habeas Corpus in 


the Federal Courts and the Exhaustion of Available Remedies, op. cit. supra this note, at 
858 n. 22, 26 (1950). 

% See, e.g., Moore, op. cit. supra note 8, at 425, 446; Certiorari and Habeas Corpus, op. cit. 
supra note 52, at 483-85; Criminal Process and Habeas Corpus, op. cit. supra note 56, at 
554-58. 

*! E.g., United States ex rel. Auld v. New Jersey, 187 F. 2d 615 (C.A. 3d, 1951); Bacom v. 
Sullivan, 194 F. 2d 166 (C.A. Sth, 1952), cert. denied, 338 U.S. 835 (1952); Jones v. Kentucky, 
97 F. 2d 335 (C.A. 6th, 1938); Potter v. Dowd, 146 F. 2d 244 (C.A. 7th, 1944); Spence v. 
Dowd, 145 F. 451 (C.A. 7th, 1944); Fouquette v. Barnard, 198 F. 2d 96 (C.A. 9th, 1952); 
Ekberg v. McGee, 194 F. 2d 178 (C.A. 9th, 1952); Thomas v. Duffy, 191 F. 2d 360 (C.A. 
9th, 1951). See Morgan v. Horrall, 175 F. 2d 404, 407 (C.A. 9th, 1949), cert. denied, 338 U.S. 
827 (1952); Guy v. Utecht, 144 F. 2d 913, 916 (C.A. 8th, 1944); Mason v. Webb, 142 F. 2d 
584, 587 (C.A. 9th, 1944), cert. denied, 323 U.S. 747 (1944). 


® Agoston v. Pennsylvania, 340 U.S. 844 (1950); Maryland v. Baltimore Radio Show, 
338 U.S. 912 (1950); Sunal v. Large, 332 U.S. 174 (1947); United States v. Carver, 260 U.S. 
482, 490 (1923). 

*§ Coggins v. O’Brien, 188 F. 2d 130 (C.A. ist, 1951), cert. denied, 338 U.S. 881 (1952), 
United States ex rel. Smith v. Baldi, 192 F. 2d 540 (C.A. 3d, 1951), cert. granted, 343 U.S, 
903 (1952), reargument ordered, 343 U.S. 973 (1952); United States ex rel. Master v. Baldi. 
198 F. 2d 113 (C.A. 3d, 1952); Bacom v. Sullivan, 194 F. 2d 166 (C.A. 5th, 1952), cert. denied; 
338 U.S. 835 (1952); Goodman v. Lainson, 182 F. 2d 814 (C.A. 8th, 1950); Anderson v. 
Eidson, 191 F. 2d 989 (C.A. 8th, 1951); Eckberg v. McGee, 194 F. 2d 178 (C.A. 9th, 1952). 


“ Hammond v. Superior Court, 340 U.S. 622 (1952); W.0.W. v. Johnson, 326 U.S. 120 
(1945); Herb v. Pitcairn, 324 U.S. 117 (1945); Williams v. Oliver, 53 How. (U.S.) 111 (1851). 
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corpus. Accordingly, a general denial of certiorari, without a statement 
of the reasons therefor, where state grounds may exist to support the con- 
viction supplies a very tenuous basis for denial of relief in a subsequent federal 
habeas corpus action. If the individual views of the Justices in Darr v. Burford 
be appraised and enumerated it will be seen that a majority of the Court is in- 
clined to treat a prior general denial of certiorari as considerably lees than de- 
cisive of a later application for federal habeas corpus.” 

But if a denial of certiorari is negative and of little or no future consequence, 
the question remains: why should it be necessary in order to exhaust state court 
remedies to petition the Supreme Court of the United States for a writ of cer- 
tiorari? In Wade v. Mayo, the Supreme Court said that it was not and two 
years later, in Darr v. Burford, the Court said that it was.** Such reversal of 
position by the Court has, of course, invited extensive comment in the journals 
of the profession, most of it highly critical.” 

Mr. Justice Reed, the principal proponent of the rule in Darr v. Burford, 
founds his position on the desire to assure that the Supreme Court, rather than 
a lower federal court, would have “first crack” at reviewing and reversing the 
state judgment, thereby avoiding, or at least minimizing, the prospect of a 
single federal district judge overruling the action of the highest court of a state.” 
But experience should have dissipated any fear that permitting federal district 
courts to entertain habeas corpus petitions of state prisoners will often result 
in a single federal judge upsetting the judgment of a state court.” For the fiscal 


*’ Wade v. Mayo, 334 U.S. 672 (1948); Hawk v. Olson, 326 U.S. 271 (1945); White v. 
Ragen, 324 U.S. 760 (1945); House v. Mayo, 324 U.S. 42 (1945); Williams v. Kaiser, 323 U.S. 
471 (1945); Ex parte Hawk, 321 U.S. 114 (1944). 


*¢ Usually, of course, denial of certiorari is without opinion. In Burke v. Georgia, 338 U.S. 
941 (1950), the Court, when it denied certiorari from a state conviction, expressly commented 
the denial was without prejudice to a subsequent application for federal habeas corpus. Quaere 
whether, in the absence of such comment, prejudice to federal habeas corpus is intended by 
denial of certiorari; if not, why was the comment necessary? 


67 See United States ex rel. Smith v. Baldi, 192 F. 2d 540 (C.A. 3d, 1951), cert. granted, 343 
U.S. 903 (1952), reargument ordered, 343 U.S. 973 (1952); Certiorari and Habeas Corpus, 
op. cit. supra note 52, at 481; Habeas Corpus in the Federal Courts and the Exhaustion of 
Available Remedies, op. cit. supra note 59, at 859. 


88 334 U.S. 672 (1948). 


* For prior dicta presaging, and relied upon by, Darr v. Burford, 339 U.S. 200 (1950), see 
Ex parte Hawk, 321 U.S. 114, 116-17 (1944). 


7 Authorities cited notes 52, 59, 60 supra. 


™ See also Baker v. Grice, 169 U.S. 284, 291 (1898); Parker, op. cit. supra note 2, at 176. Of 
course, the prospect of such ignominious reversal by a lower federal court could serve to keep 
the state courts alert to protect federal constitutional rights. Cf. Criminal Process and Habeas 
Corpus, op. cit. supra note 56, at 558. 


™ Twenty-five years ago, the present Judge Dobie of the Court of Appeals for the Fifth 
Circuit observed that there was no danger of excessive exercise of federal habeas corpus 
jurisdiction and that ‘‘it is believed that federal habeas corpus in cases of state custody has 
done far more good than harm.”’ Dobie, op. cit. supra note 8, at 449. 
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years from 1943 to 1946,” statistics are available on the number of petitions 
filed by state prisoners in federal district courts, and the number of prisoners 
released. For the fiscal years from 1945 to 1951, the statistics show the number 
of federal-question habeas corpus cases disposed of by district courts and the 
number in which petitioners were successful.” These are shown in Tables I 
and II: 

TABLE I 


Number o Number of 
petitions 


filed by state| Detitioners 


court released 


prisoners 


Number of 
federal-ques- 
tion habeas 
corpus cases 
disposed of 

by district 


Number in 

which peti- 
tioners were 

successful 


Percent 


Obviously, lower federal courts are far more loathe to upset state court de- 
cisions for violations of federal constitutional rights than is the United States 
Supreme Court. In his dissent in Darr v. Burford, Justice Frankfurter summar- 
ized the situation this way: 


Nor need we be concerned lest the federal District Courts will lightly inject them- 
selves into the State criminal] process and open wide the State prison doors. Experience 
completely dispels such excogitated fears. The District Courts are presided over by 
judges who are citizens of the States, with loyalties to it no less strong than those of 
the judges of the State courts. Judges often come to the federal courts from the 
State courts.” 


™ Speck, Statistics on Federal Habeas Corpus, 10 Ohio St. L.J. 337, 357 (1949). 


™Tbid.; Darr v. Burford, 339 U.S. 200, 233 n. 3 (1950); letter to authors under date of 
June 9, 1952, from Will Shafroth, Chief of the Division of Procedural Studies and Statistics, 
Administrative Office of the United States Courts. 


% 339 U.S. 200, 232-33 (1950). 
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Regard for the status and prestige of the highest state courts, upon which the 
Supreme Court based its rule in Darr v. Burford, is entertained, at least to the 
same degree, by federal district courts and explains why district judges have 
and will continue to rule favorably on petitions in habeas corpus proceedings on 
rare occasions only. This fact of judicial life affords a sufficient safeguard against 
the threat of casual or cavalier treatment of state convictions in federal habeas 
corpus without the interposition of the requirement that certiorari must be 
sought in order to exhaust state remedies. The result of the rule is a waste of 
the time of the Supreme Court in considering needless, and one might almost 
add useless, petitions for certiorari, and of members of the bar in having to pre- 
pare them.” And the requirement has tended to induce lower courts and the 
bar to give greater effect to denials of certiorari by the United States Supreme 
Court than such denials, by hypothesis, should have. If the Supreme Court in- 
sists on having the “‘first crack” at a case, then it is difficult to keep the bench 
or the bar from thinking that a denial of certiorari by the Court must have some 
significance as to the merits of a case. 


If the rule of Darr v. Burford is, however, to persist, then it should be made 
clear by the Supreme Court that in the exercise of its certiorari jurisdiction, 
the Court is not thereby functioning as the exclusive, or even principal, federal 
forum for the review of federal questions raised upon state prosecutions.”’ 
For several circuits have so construed the Supreme Court’s certiorari jurisdic- 
tion in federal habeas corpus cases.”* In their view, irrespective of the nature of 


It is hardly necessary to add that the rule also adds to the time during which the in- 
carcerated litigant must wait for federal review. The time necessary to exhaust state remedies, 
including certiorari from each of the various remedies, is generally so considerable that, except 
in serious offenses, it may be expected that the sentence will have been served before access 
to the federal courts is available. For an example where this consideration brought expeditious 


habeas corpus action, see Bacom v. Sullivan, 194 F. 2d 166 (C.A. Sth, 1952), cert. denied, 338 
U.S. 835 (1952). 


7 Clarity on the effect of a denial of certiorari in subsequent habeas corpus proceedings is 
required not only by the rule in Darr v. Burford, but also because, quite apart from the neces- 
sity to petition for certiorari imposed by that case, many convicted in state courts prepared 
to seek review of their convictions will, as a matter of course, first seek review by certiorari 
and, in each such instance, it is important to know the impact of the Court’s action in denying 
certiorari on any later habeas corpus proceeding. That the Court is troubled by this question 
and desires to settle it at the present term, appears from the series of cases argued at the last 
Term which raised the question, and which were set down for reargument for the October 1952 
Term: United States ex rel. Smith v. Baldi, 192 F. 2d 540 (C.A. 3d, 1951), cert. granted, 343 
U.S. 903 (1952); Speller v. Allen, 192 F. 2d 477 (C.A. 4th, 1951), cert. granted, 342 U.S. 953 
(1951); Brown v. Allen, 192 F. 2d 477 (C.A. 4th, 1951), cert. granted, 343 U.S. 903 (1952). 
Reargument was ordered in all three cases in 343 U.S. 973 (1952). 


8 This is the approach of the Fourth Circuit, which is fully set out in Sanderlin v. Smyth, 
138 F. 2d 729 (C.A. 4th, 1943), and seems also to be that followed by the Second Circuit. 
United States ex rel. Rheim v. Foster, 175 F. 2d 772 (C.A. 2d, 1949); Schechtman v. Foster, 
172 F. 2d 339 (C.A. 2d, 1949); United States ex rel. Steele v. Jackson, 171 F. 2d 432 (C.A. 2d, 
1949), cert. denied, 336 U.S. 939 (1949). The Court of Appeals for the District of Columbia 
appears to follow a similar view. Smith v. United States, 187 F. 2d 192 (App. D.C., 1950), cert. 
denied, 341 U.S. 927 (1951); Kenion v. Gill, 155 F. 2d 176 (App. D.C., 1946). See authorities 
cited note 63 supra, for the views held by other circuits. 
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the questions raised upon habeas corpus, so long as such questions were 
the subject of, or capable of, fair review in the state courts and thereafter 
in the United States Supreme Court in the course of a petition for a writ of 
certiorari, they cannot be reconsidered in the federal courts in a habeas corpus 
proceeding. Federal habeas corpus is thus confined to those cases where, either 
because of ignorance, fraud, duress, or lack of counsel, the petitioner could not 
at his trial, or thereafter, raise fundamental constitutional objections in the 
state courts, or to cases where fundamental constitutional objections derive 
from matter aliunde the record—such as evidence obtained after a trial that 
the prosecution knowingly used perjured testimony—and the state provides no 
adequate remedy in such circumstances.’* In the other, more usual situation, 
wherein the objections are raised at the state trial, there adjudicated, and after- 
wards reviewed, federal review beyond certiorari would be foreclosed, no mat- 
ter how gross the error and no matter how basic the right deprived. But § 2254, 
in terms, made the exhaustion of state remedies a basis for, not a bar to, federal 
habeas corpus. Yet the approach summarized above yields the opposite result. 
For by that approach, once state remedies are exhausted, assuming their ade- 
quacy, federal habeas corpus is unavailable. 

A somewhat similar approach to § 2254 had been developed by some of the 
circuits prior to the decision in Ex parte Hawk.*° Those lower federal courts al- 
lowed the writ to issue only upon a showing of “extraordinary circumstances,” 
even where state remedies had been exhausted.“ The Supreme Court, in Ex 


parle Hawk, presented, in the clearest terms, its instruction to the federal judici- 
ary that the requirement that state remedies be exhausted before federal 
habeas corpus might issue is distinct from, and alternative to, the availability 
of federal habeas corpus where state remedies are not exhausted in the instance 
of ‘‘extraordinary circumstances.”® In view of Ex parte Hawk, it is to be re- 


7 United States ex rel. Turpin v. Snyder, 183 F. 2d 742 (C.A. 2d, 1950); Mitchell v. Youell, 
130 F. 2d 880 (C.A. 4th, 1942). 


321 U.S. 114 (1944). 


*! United States ex rel. Murphy v. Murphy, 108 F. 2d 861, 862 (C.A. 2d, 1940), cert. denied, 
309 U.S. 661 (1940); Kelly v. Ragen, 129 F. 2d 811, 814-15 (C.A. 7th, 1942); Hawk v. Olson, 
130 F. 2d 910, 911, 913 (C.A. 8th, 1942); In re Anderson, 117 F. 2d 939, 940 (C.A. 9th, 1941); 
United States ex rel. Foley v. Ragen, 52 F. Supp. 265, 269-70 (N.D. Ill., 1943), rev’d, 143 
F. 2d 774 (C.A. 7th, 1944). 

* 321 U.S. 114, 117-18 (1944). See also White v. Ragen, 324 U.S. 760 (1945); House v. 
Mayo, 324 U.S. 42 (1945); Exhaustion of State Remedies as a Condition for Federal Habeas 
Corpus, op. cit. supra note 51, at 655; Relief by Federal Habeas Corpus from Arkansas Con- 
viction Challenged as Unconstitutional, 2 Ark. L. Rev. 424 n. 3 (1948). The “extraordinary 
circumstances”’ exception to the requirement that state remedies be exhausted prior to federal 
habeas corpus review originally seemed to contemplate those situations where exigencies— 
usually pertaining to the protection of some aspect of the federal government from state 
action—made it inadvisable to permit the state processes to run their course. Matter of 
Spencer, 228 U.S. 652 (1913); Pettibone v. Nichols, 203 U.S. 192 (1906); In re Lincoln, 202 U.S. 
178 (1906); Boske v. Comingore, 177 U.S. 459 (1900); Ohio v. Thomas, 173 U.S. 276 (1899); 
In re Loney, 134 U.S. 372 (1890); Ex parte Royall, 117 U.S. 241 (1886). Later, the exception 
came to pertain to those very unusual cases where state processes, though adequate ix form, 
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called that § 2254 specifies not only that “extraordinary circumstances” and 
exhaustion of states remedies are alternative requirements, but also that in- 
adequacy of state remedies, which some circuits now treat as an indispensable, 
conjunctive condition for federal habeas corpus jurisdiction, is an additional 
alternative.™ 

There has always been, in our federal system, some federal forum for the 
review of substantial federal questions raised by one in state custody. We dis- 
agree with the view that the federal function is sufficiently performed, in the 
ordinary situation, by the Supreme Court through the medium of certiorari 
jurisdiction. When the Supreme Court’s jurisdiction was invocable as of right 
by writ of error, the conflicting interests of federal review of federal questions 
and respect for the state courts could be accommodated by stringently de- 
limiting such review by habeas corpus in the lower federal courts and largely 
confining the power to review and reverse to the Supreme Court.** No such 
accommodation is possible now, when the Court’s jurisdiction is by writ of 
certiorari and, therefore, discretionary. At best, those conflicting interests 
can now be accommodated by giving the Court the “first crack” at review- 
ing and reversing, as was required in Darr v. Burford, and, if the Court de- 
clines, by allowing the petitioner to obtain review by federal habeas corpus. 
The Court’s certiorari jurisdiction cannot be extended to provide the principal 
federal forum for the review of federal questions. For, admittedly, certiorari 
jurisdiction is exercised on factors and conditions which, in considerable 
measure, are unrelated to the merits of the cause under review. If in passing 
on certiorari applications, the Court is thereby functioning—as it did on writs 
of error—as the first and last forum of federal review of important federal 
questions raised by persons held in state custody, then responsibility would 
dictate consideration of those applications upon bases and criteria character- 
istic of writ of error jurisdiction—the very result it was intended to eliminate 
when, at the behest of the Supreme Court, the Acts of 1916 and 1925 were 
adopted.* 

In the light of its certiorari jurisdiction, the Supreme Court is not a sufficient 
federal forum for the review of fundamental questions raised by persons in state 


were, in fact, inadequate. Moore v. Dempsey, 261 U.S. 86 (1923); Downer v. Dunaway, 
53 F. 2d 586 (C.A. 5th, 1931). Today, the exception has no definable scope and may extend 
to almost any instances where any one of the innumerable technical bars to federal habeas cor- 
pus stands in the way of a court’s desire to render what seems to it to be patent and urgently 
required justice. Collins v. Frisbie, 342 U.S. 519 (1952); Eckberg v. McGee, 194 F. 2d 178 
(C.A. 9th, 1952); Bacom v. Sullivan, 194 F. 2d 166 (C.A. Sth, 1952), cert. denied, 338 U.S. 835 
(1952); Thomas v. Duffy, 191 F. 2d 360 (C.A. 9th, 1951); United States ex rel. Auld v. New 
Jersey, 187 F. 2d 615 (C.A. 3d, 1951); Spence v. Dowd, 145 F. 2d 451 (C.A. 7th, 1944). 

* Exhaustion of State Remedies as a Condition for Federal Habeas Corpus, op. cit. supra 
note 51, at 664. 

* See cases cited note 20 supra. 

* Maryland v. Baltimore Radio Show, 338 U.S. 912 (1950). 

** Cf. Certiorari and Habeas Corpus, op. cit. supra note 52, at 485. 
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custody. That regard for the state courts which would seek, as far as possible, to 
authorize only the Supreme Courts to reverse the action of the highest court of 
the state is now adequately expressed by the requirement of Darr v. Burford 
that certiorari must be sought before the institution of a habeas corpus proceed- 
ing. At the same time, the regard owing to those who complain that they have 
been deprived of their liberty in violation of fundamental federal mandates and 
prohibitions entitles such persons, once the Court has declined to review the 
state action complained of, to obtain that federal review of such objections 
which has traditionally inhered in our federal system; and for the individual in 
such circumstances, federal habeas corpus is the necessary and appropriate 
remedy. 
POSTSCRIPT 

After the foregoing discussion was in galley the United States Supreme Court, 
on February 9, 1953, handed down its decisions on a series of cases*’ with the 
“hope” that 
the conclusions reached herein will result in the improvement of the administration 
of justice and leave the indispensable function of the Great Writ unimpaired in useful- 
ness.** 

In fulfilment of that “hope,” certain propositions previously beclouded by 
uncertainty have now been definitely settled. 

It is now established as the position of the majority of the Court that a denial 
of certiorari by the United States Supreme Court shall have no effect in any subse- 
quent federal habeas corpus proceeding.** Here Mr. Justice Frankfurter has per- 
suaded a majority of the Court by an elaborate factual and policy demonstration 
that the difficulty in perceiving or assigning the reasons for a denial of certiorari 
are so great as to preclude attributing to such denial any effect in a subse- 
quent proceeding. Mr. Justice Reed, speaking for a minority of the Court on 
this matter, now only dissents to the point that he would insist that, where the 
record which was before the Supreme Court when it denied certiorari pre- 
sented cleanly a “disentangled” federal question, then the District Judge 
should be allowed in his discretion to accord weight to the denial of certiorari. 

Also now settled is the proposition that once the petitioner for habeas corpus 
has exhausted one route of state remedies, he cannot be required to exhaust 
every other state route as a prerequisite to federal habeas corpus relief. In its 
determination of this question the Court appeared unanimous; the powerful 

*7 Brown v. Allen, Speller v. Allen, Daniels v. Allen, 73 S. Ct. 397 (U.S., 1953) (herein- 


after referred to as Daniels v. Allen); United States ex rel. Smith v. Baldi, 73 S. Ct. 391 (U.S., 
1953). 


** Daniels v. Allen, 73 S. Ct. 397, 405 (U.S., 1953). 

** Notwithstanding this rule, the Court affirmed the dismissal of the petitions for habeas 
corpus in these cases under review although the District Court and the Court of Appeals for 
the Fourth Circuit ‘‘erroneously gave consideration to our denial of certiorari.” Ibid., at 408. 
This conclusion was reached because the District Judge had allegedly also based his decision 


on the evidence before him independent of the action of the Supreme Court in denying certio- 
rari. 
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judicial authority to the contrary was Judge Parker, Chief Judge of the Fourth 
Circuit Court of Appeals and Chairman of the Judicial Conference Com- 
mittee which drafted the current federal habeas corpus statutory provisions, 
whose views have hereinabove been set forth.” 

And while the Court did not expressly direct itself to the question whether 
exclusion of Negroes from juries, the introduction into evidence of coerced con- 
fessions, and other procedural defects violative of the due process and equal 
protection clauses of the Fourteenth Amendment are appropriate for review 
in federal habeas corpus, the Court impliedly decided this question in the 
affirmative. For each such contention was considered on the merits in the 
cases just decided wherever it was found that the contention had been properly 
raised, presented and prosecuted through the available state remedies." 

Less clearly settled by the Court was the problem of how far the state pro- 
ceedings and adjudication resulting in the judgment of conviction challenged in 
the federal court are conclusive in the federal proceedings. Of course, by 
hypothesis, such state proceedings and judgment cannot be wholly conclusive 
for otherwise the remedy of federal habeas corpus would be meaningless. Mr. 
Justice Reed, whose opinion on this question is characterized as “that of the 
Court’ said: 

[WJhere the state action was based on an adequate state ground, no further examina- 
tion is required, unless no state remedy for the deprivation of federal constitutional 
rights ever existed. .. . Furthermore, where there is material conflict of fact in the 
transcripts of evidence as to deprivation of constitutional rights, the District Court 
may properly depend upon the state’s resolution of the issue. . . . In other circum- 
stances the state adjudication carries the weight that federal practice gives to the 
conclusion of a court of last resort of another jurisdiction on federal constitutional 
issues. It is not res judicata.” 

And with respect to the right of a state prisoner to a hearing on the law or the 
facts before a federal court, Mr. Justice Reed said: 


Applications to district courts on grounds determined adversely to the applicant 
by state courts should follow the same principle—a refusal of the writ without more, 
if the court is satisfied, by the record, that the state process has given fair con- 
sideration to the issues and the offered evidence, and has resulted in a satisfactory 
conclusion. Where the record of the application affords an adequate opportunity to 
weigh the sufficiency of the allegations and the evidence, and no unusual circum- 


See page 518 supra. 


"In Daniels v. Allen, the Court held that the failure to perfect an appeal in the manner 
and time required by North Carolina law was a failure to exhaust state remedies and was, 
consequently, a bar to review habeas corpus, Frankfurter, Douglas, and Black, JJ. dissenting. 
See note 89 supra. In this connection, the Court also held that the failure to exhaust an 
appeal from a conviction was no bar to federal habeas corpus even if the state provided some 
other remedy to test the validity of the conviction and that remedy was exhausted. See also 
Wade v. Mayo, 334 U.S. 672 (1948), and other authorities cited at note 51 supra. 


™ Daniels v. Allen, 73 S. Ct. 397, 405 (U.S., 1953). 
* Tbid., at 408. 
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stances calling for a hearing are presented, a repetition of the trial is not required. . . . 
However, a trial may be had in the discretion of the federal court or judge hearing 
the new application. A way is left open to redress violations of the Constitution. . . . 
Although they have the power, it is not necessary for federal courts to hold hearings 
on the merits, facts or law a second time when satisfied that federal constitutional 
rights have been protected. It is necessary io exercise jurisdiction to the extent of 
determining by examination of the record whether or not a hearing would serve the 
ends of justice.™ 

Mr. Justice Frankfurter, whose separate opinion on the bearing of the pro- 
ceedings in the state courts in federal habeas corpus “is designed to make 
explicit and detailed matters that are also the concern of Mr. Justice Reed’s 
opinion,” somewhat differently defines the circumstances where a hearing 
should be held and the effect to be accorded the action in the state courts. 
Thus he would allow a hearing, in the discretion of the District Judge 
[i]f the issues are simple, or if the record is called for and is found inadequate to show 
how the State court decided the relevant historical facts, . . . 


And he accords somewhat less conclusive weight to the conclusions reached 
in the state proceedings: 

Unless a vital flaw be found in the process of ascertaining . . . facts in the State court, 
the District Judge may accept their determination in the State proceeding and deny 
the application. On the other hand, State adjudication of questions of law cannot, 
under the habeas corpus statute, be accepted as binding. It is precisely these questions 
that the federal judge is commanded to decide. . .. Where the ascertainment of the 
historical facts does not dispose of the claim but calls for interpretation of the legal 
significance of such facts .. . the District Judge must exercise his own judgment on 
this blend of facts and their legal values. Thus, so-called mixed questions or the applica- 
tion of constitutional principles to the facts as found leave the duty of adjudication 
with the federal judge.” 

It was the thesis of this article that one complaining of the deprivation of 
fundamental federal constitutional rights has been and should be entitled to 
at least one review of that contention in a federal forum. Assurance of such 
review was, as we have shown, denied by any rule that when the Supreme 
Court of the United States refused certiorari further federal review by habeas 
corpus was foreclosed. Any such rule is now rejected. However, the protagonists 
of that rule now appear to urge that the state determination, unless marked 
by unremediable procedural deficiency, is final in any subsequent federal habeas 
corpus proceeding. That this position is, in its effect, little different from that 
according finality to a denial of certiorari is made explicit by Mr. Justice Reed: 


% Thid., at 410-11. In the case of Brown v. Allen, Mr. Justice Reed, on the basis of the 
quoted delineation of the scope of a hearing on federal habeas corpus, held that matter raised 
for the first time on federal habeas corpus which was previously available to the petitioner was 
‘‘not open to consideration.” 

% Daniels v. Allen, 73 S. Ct. 437, 441 (U.S., 1953). 

%* Tbid., at 444. °7 Thid., at 446. 
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We think it inconsistent to allow a district court to dismiss an application on its 
appraisal of the state trial record, as we understand those do who oppose our sug- 
gestion . . . but to refuse to permit the district court to consider relevant our denial 
of certiorari.** 

Accordingly, the division among the members of the Court concerning the 
effect of a denial of certiorari may now become division on a new issue, i.e., 
the effect to be accorded the state action. : 

At this time it cannot be determined whether the view of Mr. Justice Reed 
or that of Mr. Justice Frankfurter as to the effect to be accorded state pro- 
ceedings and judgment enlists a majority of the Court. As the majority opinion 
written by Mr. Justice Reed closely analyzed the issues of fact raised and 
passed upon in the state courts, the cases decided did not sharply pose for the 
Court the question of the precise effect to be accorded state determinations. 
That question will more likely arise when a federal court in habeas corpus 
reaches a different conclusion on a given set of facts from that previously reached 
by a state court. When such a situation arises, the Court will be confronted with 
the basic controversy which inheres in the definition of the proper purpose and 
function of federal habeas corpus. 


* Thid., at 407. 





THE OLD CONSTITUTION 


MALcotm P. SHarpt 


I 


STUDENT OF ALEXANDER MEIKLEJOHN, Zechariah Chafee, and Felix Frank- 

A furter is bound to make up his mind among them on issues of freedom 

of communication. When, in addition, this student is a colleague of 
William Crosskey, his life is complicated by a further influence. 

Mr. Meiklejohn,’ by skill in reading a few words and even greater skill in ex- 
ploring the assumptions of representative government, has arrived at the con- 
clusion that the First Amendment means what it seems to say. The provision 
that “‘Congress shall make no law . . . abridging the freedom of speech, or of the 
press” goes with provisions about religion and assembly which suggest that the 
clause refers to a limited subject matter. There is no reason to suppose that this 
clause, or comparable clauses in state constitutions in force at the time, had any 
application whatever to private gossip or fraudulent misrepresentations. The 
law of defamation applicable in private life could be strengthened, and newly 
devised frauds in the sale of securities punished, without any approach to the 
subject matter of the clause. Speech on public matters is the subject of protec- 
tion, and it is to be protected without qualification. Political speech is the easi- 
est example. It is free even though it creates a danger to government. No talk 
whatever about revolution, favorable or unfavorable, can be punished. Revolu- 
tion can be punished and will be punished by any state worthy of the name; but 
that is another matter. 

The argument, of which this is only the beginning, appeared at a time when 
the doctrine which we were taught in law school was about to show its defects. 
Doubtless to the regret of Professor Chafee,? but with the concurrence of Mr. 
Justice Frankfurter,’ the Supreme Court has arguably decided that any talk 
which Congress might possibly regard as increasing peril can be prohibited in 
any time of peril. No one more dangerous than a Jehovah’s Witness can be at 
all confident that his freedom to communicate his views will be protected by the 
Constitution. 

Professor Crosskey* makes matters worse. In a magnificent book, which the 
writer has discussed with him over the past fifteen years, he makes two absolute- 

t Professor of Law, University of Chicago. 


1 See Meiklejohn, Free Speech and Its Relation to Self-Government (1941); What Does the 
First Amendment Mean?, 20 Univ. Chi. L. Rev. 461 (1953); and The First Amendment and 
Evils that Congress Has a Right to Prevent, 26 Ind. L.J. 477 (1951). 


* See Chafee, Twenty-five years with Freedom of Speech, 1 U. of Kan. L. Rev., 1, 23 (1952). 
* Dennis v. United States, 341 U.S. 494 (1951). 
* Crosskey, Politics and the Constitution in the History of the United States (1953). 
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ly convincing contributions to constitutional theory. First, Congress was under- 
stood by framers and public alike to have general powers of legislation, not 
simply the supposedly limited and delegated powers about which we learned in 
law school. Second, the federal judicial system was understood to be a national 
system, with power to unify and supervise the private law of the country.’ Both 
of these principles, new and old though they be, seem to be established beyond 
the possibility of a doubt by Professor Crosskey’s investigations. 

Moreover, Professor Crosskey’s first volumes confirm the view that constitu- 
tional documents must be read in the context of the time when they became ef- 
fective rather than in the light of present conditions. Only by applying its his- 
torical meaning can judges observe their oaths to obey the Constitution and 
avoid the temptation to unconstitutional readjustments of their powers. No 
other view is consistent either with judicial honesty or with the principle of the 
separation of powers. 

So far the relationship between writers on freedom of speech and Mr. Cross- 
key is not apparent. Yet, in the course of his researches, Mr. Crosskey has made 
a considerable number of further modifications of accepted constitutional doc- 
trine. He has, for example, contributed to our understanding of the safeguards 
for private rights included in the original Constitution and the amendments. He 
has established that the first eight amendments were indeed incorporated by ref- 
erence in the privileges and immunities clause of the Fourteenth Amendment. 
Except where they specifically named Congress or the federal courts, they were 
originally understood as safeguards against the states as well as the United 

‘ States. Now all eight are clearly so. 

This sounds like some gain for civil liberties. On the other hand, Mr. Crosskey 
has given what is perhaps the final treatment of the vexed question of judicial 
review. The acts of state governments are clearly subject to judicial review by 
virtue of Article 6 of the Constitution. The reference in that Article to “judges 
in every state”’ is in marked contrast to the silence of the Constitution about the 
judges of the Supreme Court of the United States. The precedents available at 
the time go no further than to indicate that acts of Congress could be held in- 
valid by the Court only in order to protect its own activities against congression- 
al or executive usurpation or interference, and in order to assure minimum 
standards in the administration of justice, whether in the federal courts or in the 
administrative agencies which were much later to have a large part in the federal 
administration of justice. 

One who, like the writer, is convinced by those portions of Professor Cross- 
key’s theory which have thus far been described, is already in difficulties about 

* Mr. Crosskey’s favorite example of the good results of his historical position is the result- 
ing power of Congress to reform the private law as by passing the new Uniform Commercial 
Code, made generally applicable. Compare the writer’s comments on the advances made 
possible by the Code provisions relating to secured transactions; and the possibility of giving 


them general effect by congressional use of power over bankruptcy. Corbin on Contracts: A 
Symposium Review, 61 Yale L.J. 1092, 1126-31( 1952). 
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civil liberties. Whatever he says must be taken subject to the new light which 
we have on the meaning of the Constitution. Representatives and Senators are 
sworn to obey it, and so to give some thought to the meaning of obedience. As 
one of the privileges and immunities of citizens of the United States protected by 
the Fourteenth Amendment, freedom of communication may be safeguarded 
against state action by judicial review in the Supreme Court of the United 
States. It can be safeguarded against congressional action only by the intelli- 
gence and self-restraint of Representatives and Senators themselves. 

Here is one novelty introduced into the discussion of civil liberties by Mr. 
Crosskey’s investigations. A second novelty is more troublesome still. Mr. 
Crosskey has, in the writer’s judgment quite soundly, given a controlling influ- 
ence on the meaning of words used in the Constitution, to the context of writers 
and readers at the time the Constitution was made effective. While Mr. Cross- 
key is himself a friend of freedom of communication and freedom of business ac- 
tivity, he does not show in his book any considerable interest in the problem of 
the meaning of the First Amendment. His silence, and brief statements in 
Chapters 24 and 30, indicate that his historical point of view leads him to think 
that the safeguards of the First Amendment are of negligible importance for 
constitutional theory. The freedom of communication protected by the First 
Amendment, read with attention to the meaning of ‘‘abridging”’ and in its his- 
torical context, seems to him, as he has indicated in conversation, limited to 
some freedom from prior censorship and any other freedom safeguarded by the 
common law of the time. 

Mr. Crosskey’s views about freedom of communication find a complement in 
his views about the Fourteenth Amendment. He has indeed developed a con- 
vincing theory of the general meaning of the principal clauses of that amend- 
ment. The privileges and immunities clause has already been mentioned. The 
due process clauses of the Fifth and Fourteenth Amendments refer to procedure 
only. The provision for “equal protection of the laws” prohibits only two kinds 
of discrimination: racial discrimination and the award of peculiar privileges to 
specified persons at the expense of others, as in the Slaughterhouse Cases.* Any- 
thing more leads, in Professor Crosskey’s view, to the unlimited vagueness of 
substantive due process, and is ridiculous as well as unhistorical. While Mr. 
Crosskey has given new significance to the contracts clause as a protection to 
freedom of contract, as well as security of contracts, against state legislation, 
and has shown that the exports and imports clause was intended to do part of 
the work now done by the commerce clause,’ he thinks the equal protection 

*16 Wall. (U.S.) 36 (1873). Compare the two concurring opinions of Justice Field and 


Justice Bradley, with Harlan and Woods, JJ., concurring with the latter, in Butchers’ Union 
Co. v. Crescent City Co., 111 U.S. 746 (1884). 


7 There are curious ironies in the circumstance that his mistrust of logic has led the strongest 
living judicial defender of states’ rights to approve a limit on state legislation supported neither 
by logic nor by experience. It is perhaps a logical extension of the wit and psychological in- 
accuracy of the maxim that ‘‘the life of the law has not been logic; it has been experience,’’ to 
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clause will not bear the interpretation it has been given as an effective safeguard 
for commercial liberties against discriminatory legislation. 

In the two related fields of freedom of communication and commercial free- 
dom, Mr. Crosskey’s work thus raises troublesome questions about constitution- 
al safeguards for individual liberties. In cases involving freedom of communica- 
tion, Mr. Crosskey’s constitution would give freedom even less protection than 
would Mr. Justice Frankfurter’s; considerably less than Professor Chafee’s, as 
the writer reads Professor Chafee’s work ; and very much less than Mr. Meikle- 
john’s constitution. Mr. Crosskey’s views are the least familiar of any, and his 
position the most troublesome. The writer has been forced by Mr. Crosskey’s 
challenge to rethink completely his own views on these matters. 


II 


The one group of cases in which the protection of individuals’ substantive 
rights against government is now being vigorously developed by the Supreme 
Court deals with the rights of Negroes to equal opportunities, “equal protec- 


say, ‘“The Commerce Clause does not involve an exercise in the logic of empty categories.’’ 
Freeman v. Hewit, 329 U.S. 249, 254 (1946). Compare F. H. Bradley’s imaginative and pro- 
found protest that existence cannot be thought of as an ‘‘unearthly ballet of bloodless cate- 
gories.”” 2 Bradley, The Principles of Logic 591 (rev. ed., 1922, 1928). The commerce clause, 
read grammatically and in historical context, simply gives Congress power to deal with 
burdens on commerce among the states. After a number of conflicting statemgnts by members 
of the Court, state legislation was first held invalidated by the commerce clause in 1873. 
Compare, e.g., Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 211, 231 (1824); The License Cases, 
5 How. (U.S.) 504, 578-79 (1847); The Passenger Cases, 7 How. (U.S.) 283, 439, 445, 446-48, 
559-61, and esp. 470-71 (1849) (Daniel Webster was of winning counsel in the first and third 
of these cases and of losing counsel in the second; all, except perhaps the second, were decided 
on the issue of consistency between state legislation and congressional legislation authorized 
by the commerce clause); Cooley v. Board of Wardens of the Port of Philadelphia, 12 How. 
(U.S.) 299, 319, 320 (1852) (state legislation upheld); Case of the State Freight Tax, 15 Wall. 
(U.S.) 232 (1873). Though the question was vigorously litigated, it was decided that no limi- 
tation on state insolvency legislation was implied in the grant of power over bankruptcy 
to Congress. Sturges v. Crowninshield, 4 Wheat. (U.S.) 122 (1819); Ogden v. Saunders, 12 
Wheat. (U.S.) 213 (1827) (Webster of losing counsel here). Compare Prigg v. Pennsylvania, 
16 Pet. (U.S.) 539 (1842) (power over fugitive slaves, exclusively in Congress, under a rather 
persuasive interpretation of Art. 4, § 2 of the Constitution; an alternative ground of decision, 
not clearly concurred in by a majority of the Court). Compare also Houston v. Moore, 5 
Wheat. (U.S.) 1 (1820); Chirac v. Chirac, 2 Wheat. (U.S.) 259, 269 (1817); Dred Scott v. 
Sandford, 19 How. (U.S.) 393, 405, 579 (1856). Had the litigants been successful in establish- 
ing a theory of limits on states implied in the bankruptcy clause—or had the attack on state 
insolvency legislation acting prospectively succeeded in Ogden v. Saunders, as it should have 
done on a correct interpretation of the contract clause—there would doubtless have been a 
stronger interest in developing plausible historical arguments for a conservative limit, with 
respect, for example, to voluntary proceedings, in the bankruptcy clause. Compare Adams v. 
Storey, 1 Paine 79, 81-83, Fed. Cas. No. 66, at 141 (C.C. N.Y., 1817); Nelson v. Garland, 
1 How. (U.S.) 264, 268-77 (1843); Hanover Nat. Bank v. Moyses, 186 U.S. 181 (1902). The 
combination of theories of expanded limits on states and contracted grant to Congress would 
have been, in both respects, somewhat like the combination of theories which controlled the 
development of the commerce clause. For the history of limits on states in commerce clause 
doctrine, see Sholley, The Negative Implications of the Commerce Clause, 3 Univ. Chi. L. 
Rev. 556 (1936). Professor Sholley’s suggested solution makes what seems an unnecessary 
concession to the authority of the cases. 
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tion,” in higher public education.* It is to be hoped that the Court will not hesi- 
tate to take the next step and develop a rational and systematic meaning for the 
Fourteenth Amendment, in holding segregation in elementary public schools 
unconstitutional. 

In the other important fields of individual substantive rights, the decisions of 
the Court follow a curious rhythm or line.*® The scope of individual economic 
rights protected by the Constitution was limited until the Civil War; then great- 
ly extended by the course of decisions from 1873 to 1897 to 1937; and then 
closely restricted. In 1937, so-called civil liberties, particularly freedom of com- 
munication, were for the first time given extensive protection by the Court; but 
Dennis v. United States may mark the end of effective judicial safeguards for 
freedoms of this type. 

Philosophically and psychologically, the two sets of freedoms should supple- 
ment and strengthen each other, and any weakening of one should be a blow at 
the other. History can be used to support this thesis; but history can also be read 
as somewhat ambiguous about relevant correlations. At any rate, those interest- 
ed in either form of liberty may well be interested in looking at some signs of the 
present relationships between them. 


Economic FREEDOM 


Economic liberty was never in such good condition as it now is. For example, 
enterprise competition is unquestionably more vigorous now than at any time 
in the history of man." With vigorous competition goes some awareness of the 


§ Sweatt v. Painter, 339 U.S. 629 (1950); McLaurin v. Oklahoma State Regents, 339 U.S. 
637 (1950). The elements of monopoly in racial discrimination can usefully be kept in mind. 


* The writer recurs to a theme with which he has dealt at other periods. Movement in 
Supreme Court Adjudication, 46 Harv. L. Rev. 361, 593, 795 (1933), esp. at 396-99, 611, 809; 
Industry and Court, 3 Univ. Chi. L. Rev. 119, 123-25 (1935); Discrimination and the Robin- 
son-Patman Act, 5 Univ. Chi. L. Rev. 383, 386, 387, 389-90, 393-94 (1938), discussing prob- 
lems which have become increasingly interesting with the quiet disregard or overruling of 
Fairmount Creamery Co. v. Minnesota, 274 U.S. 1 (1927), as in Standard Oil Co. v. FTC, 340 
U.S. 231 (1951); with Prof. Charles Gregory, Social Change and Labor Law, esp. at 23-27, 
30-32, 51-52, 76-78, 80-81 (1939), with some emphasis on the problem later decided in United 
States v. Darby, 312 U.S. 100 (1941); Civil Rights in the First Six Months of War, 23 Chi. 
Bar Ass’n Rec. 408, 434, 436 (1942), anticipating West Virginia Bd. of Educ. v. Barnette, 319 
U.S. 624 (1943). 

10 341 U.S. 494 (1951). 


™ See Nutter, The Extent of Enterprise Monopoly in the United States 1899-1939 (1951). 
Professor Nutter’s careful study of a critical period which has been much studied by others, 
comes to the conclusion that there is no persuasive evidence of increase or decrease in enterprise 
monopoly during the period. For general agreement that there has been no significant change 
in the situation in more recent years, see Adelman, The Measurement of Industrial Concen- 
tration, 33 Rev. of Economics and Statistics 269 (1951) and comments by Edwards, Stocking, 
George, and Berle, 34 ibid. 156-74 (1952), with a rejoinder by Adelman, ibid., at 174-78. 
Professor Nutter’s rigorous methods require him to neglect four readily observable lines of 
evidence for increasing competition, which in some vocabularies—probably most popular 
ones—implies decreasing monopoly. (1) Professor Nutter’s controlling test of monopoly is 
for firm production of half an industry’s production. Such a test neglects the possible signifi- 
cance of the increasing checks on monopoly power, ‘‘control of a market,” which may come 
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need for reasonable care in expanding capacity and accumulating inventories. 
Apart from the effects of expenditures for military purposes and the danger of 
war itself, the economy is extraordinarily progressive and its leaders may have 
means of assuring that its progress will be stable. A favorable effect on liberty 
in general, both in habit and in law, may be expected. 

As we rid ourselves of old stereotypes and become aware of the facts, we may, 
for example, expect that “equal protection,” or the general idea fot which it 
stands, will appear again somewhat more prominently in our constitutional doc- 
trine. In particular, the basic moral notion that the power of the community 
should not be used simply for the service of limited parts of the community at 
the expense of other parts, will be seen again in its relationship to protection 
against the gift of any economic monopoly by the state. 

Equal protection is a manageable and somewhat limited notion. While Mr. 
Crosskey is undoubtedly right in fearing that it may develop the scope and 
vagueness of substantive due process, the degree of his concern seems exagger- 
ated. Classification is indeed as essential for good legislation as functionless dif- 
ferentiation is fatal to it. It is only where functionless legislative or administra- 
tive differentiation, “discrimination,” is clear that a person prejudiced by it may 
invoke the protection of the Constitution. Such cases do occur, and protection 
against the states by judicial decision may serve as a reminder to Representa- 
tives and Senators that it is the characteristic of “legislative powers’’ to classify, 
and the characteristic of tyranny to discriminate, in a private interest.” It may, 


with decreasing concentration within his monopoly classification. Consider, for example, 
the significance of the gradual disappearance of much higher concentrations, amounting 
sometimes to one firm control of virtually all production, which has taken place since the 
1890’s in such industries as sugar refining, where the government lost its great antitrust case; 
oil refining, where it won; steel, where it lost. Oligopoly may, in some situations and for some 
periods of time, be more restrictive than monopoly; it may be about equally restrictive; but what 
little empirical evidence there is suggests that on balance it is less restrictive, particularly in the 
lower concentrations included in Professor Nutter’s monopoly classification. The other indi- 
cations of increasing competition are more clear and their significance is easier to appreciate. 
(2) Local monopolies, like that of the early cobbler or the 1930 lumber yard, have been cor- 
rected—as in the distribution of groceries and drugs—by marked improvements in transporta- 
tion and selling methods. (3) The competition between old or second-hand and new products 
is observable and significant, as in refrigerators, washing machines, cars, copper and aluminum 
scrap. (4) Most striking perhaps is the increasing vigor of competition between different 
products with the same uses, as coal and oil, aluminum and other materials, different kinds of 
transportation. See Slichter, How Stable is the American Economy?, 30 Yale Rev. 577, 582 
(1950). 

Study of the degree of competition and monopoly in the labor markets will doubtless cor- 
rect many of our rough impressions, and prepare for the kind of legal measures suitable for a 
situation in which labor organizations have reached maturity. See Lewis, The Labor-Monopoly 
Problem: A Positive Program, 59 J. Pol. Econ. 277 (1951). 


1 Consider, e.g., the situations and their legal treatment in Liggett Co. v. Baldridge, 278 
U.S. 105 (1928); Chicago v. Fieldcrest Dairies, 316 U.S. 168 (1942), and Dean Milk Co. v. 
Chicago, 385 Ill. 565 (1944), affecting both dairies’ and container manufacturers’ competition, 
and followed by a change in ordinance; Fidelity & Deposit Co. v. Tafoya, 270 U.S. 426 (1926), 
questionably distinguished in Osborn v. Ozlin, 310 U.S. 53 (1940), with a somewhat ironical 
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for example, eventually be recognized that the protective tariff is unconstitu- 
tional, as Calhoun in his later days thought it. 

There are decisions which will not simply submit to the kind of test that has 
been suggested. For example, the question whether eliminating the ‘“imperfec- 
tions” of competition does not tend to eliminate competition cannot be solved, 
or partly solved, by resort to any such test as has been suggested. The disregard 
or overruling of one of the decisions of the 1920’s, holding unconstitutional a 
state’s efforts to eliminate some buyers’ “discrimination” thought to be unfavor- 
able to farmers, has properly left the legislatures free to act in this field;'* and 
Representatives and Senators will find no help in reflecting on their oath of office 
when deciding whether to extend, limit, or preserve the present powers of the 
Federal Trade Commission in dealing with business discrimination. So questions 
about improving standards of living for the poor in the interests of social justice, 
and about means of assuring the stability of the economy, will have to be solved 
without much help from the basic moral and economic standards expressed by 
the equal protection clause and the grant of “legislative powers” to Congress. 

The economy is vigorous and will doubtless survive if it has nothing worse to 
contend with than mistakes about equal protection or the effects of trying to 
make competition “perfect.” Nevertheless, the educative and symbolic effects of 
an insistance by the Supreme Court on minimum standards of state legislation 
may help to remind Representatives and Senators of the minimum standards 
which they have sworn to observe in enacting federal legislation. It may do 
something to help check the tendency, already in process of correction, to let 
powerfully organized private groups write their own legislation. 


FREEDOM OF COMMUNICATION 


Freedom of communication, even more than freedom of business activity, is 
the characteristic American symbol of mutual respect in a free society. On a cor- 
rect view of the Constitution, Congress alone can limit its own power to interfere 
with freedom of communication. This is not only Mr. Crosskey’s view; it is the 
practical effect of the decision in the Dennis case." 

Unfortunately, the opinion in the Dennis case goes further. It may be a prece- 
dent for later decisions on state statutes. Perhaps even more serious, the decision 
does not simply decline to review an act of Congress. The opinion advises Con- 
gress that the Smith Act as interpreted by the Court is constitutional. 


comment by Prof. Patterson, Cases and Materials on Insurance 65 n. 2 (2d ed., 1947); Reagan 
v. Farmer’s Loan & Trust Co., 154 U.S. 362 (1894); Wheeling Steel Corp. v. Glander, 337 U.S. 
562 (1949). 

18 Standard Oil Co. v. FTC, 340 U.S. 231 (1951). See note 9 supra. Compare Levi, The 


Robinson-Patman Act—Is It in the Public Interest?, Amer. Bar Ass’n, Section of Antitrust 
Laws 60 (1952). 


1 Dennis v. United States, 341 U.S. 494 (1951). Compare Australian Communist Party 
v. Commonwealth, 24 Aust. L.J. 485 (1951). 
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Though it may be heresy to say so, this seems questionable. Read in the light 
of the record, the result is a theory that Congress may legitimately curb any 
speech which may have the least effect in increasing danger, in any time of 
danger. 

The words of the First Amendment will hardly bear such a qualification. 
Prior censorship of philosophical and political publications may have been the 
familiar evil at which the amendment was aimed. Nevertheless, the Supreme 
Court has emphasized the good sense of Cooley’s observation that such broad 
and unqualified words as those of the amendment must be read as designed to 
protect the freedom threatened by such censorship; and that the objective re- 
quires the condemnation of restraints after publication which would have a long 


run effect on feeling, thought and conduct much like that of censorship prior to 
publication.” 


8 Near v. Minnesota, 283 U.S. 697 (1931). The argument here may be answered by further 
information or insight about the historical context of the First Amendment. If so, observa- 
tions about substantive constitutional rights to freedom of communication in the rest of this 
comment will need to be changed or eliminated. An argument of legislative, executive, ad- 
ministrative, and judicial policy, familiar in outline and indicated in parts of the comment, 
would be substituted. 

In the meantime, it may be suggested that, in this instance, available knowledge about 
words and context leaves something to be desired. ‘‘Abridging’’ may mean decreasing, so 
that it would have been incorrect to speak in the eighteenth century United States, of the 
institution of Negro slavery as ‘‘abridging’”’ freedom, in the sense of decreasing legal pro- 
tections to individuals in the country. At the same time, the word ‘‘freedom’’ needs attention. 
As they arrived in the United States, Negroes free just before capture in Africa found that 
their freedom had at some point in the course of events been decreased. It does not seem in- 
accurate to say that in the sequence of events some effect in decreasing their freedom, as by 
encouraging their capture, was produced by the institution of Negro slavery in the United 
States. Somewhat similarly, freedom of speech may have meant not only the freedom, in- 
cluding ‘‘privileges” in Hohfeld’s sense, which could be found defined by statements in con- 
temporary English or American statutes, constitutions, or common law opinions, authorita- 
tive whether as of 1776 or as of 1787 or 1789, or in various possible combinations of these 
statutes, constitutions, and opinions. It may have meant also the freedom, again including 
privileges, of which no adequate relevant limiting definition could be found. 

It is worth noticing that the suggested test may lead to at least one result likely to surprise 
a twentieth century student. It is arguable that the Sedition Act of 1798, dealing with false 
and defamatory statements about public officials, was constitutional. The force of the argu- 
ment for this position indicates indeed a possible historical difficulty with an unqualified 
present danger test, as with any other unqualified test. Compare Chafee, Free Speech in the 
United States, op. cit. supra note 2, at 19-21. 

How far revolutionary utterances without abuse of officials were criminal in 17th and 18th 
century English or American law is, however, not clear. See 2 Stephen, A History of the Crimi- 
nal Law of England, c. 24 (1883). It is not certain that simply advocating such a movement as 
the American Revolution or Shays’s Rebellion would have been a crime throughout the colonies 
or states. Perhaps it would have been; but the writer knows of no clear definition, authorita- 
tive in 1776, 1787, or 1789, of this sort of freedom. Nevertheless, some significance may attach 
to the contemporary English debate over the treatment of criminal libels, and to the limits on 
the scope of prosecutions set, even under the influence of the French Revolution, by the 
Sedition Act of 1798. Contrast the harsher English statute of 1799, 39 Geo. III, c. 79, printed 
in part at the end of Bk. IV, c. 11 of Blackstone’s Commentaries (Amer. ed., 1807). The sig- 
nificance of the constitutional definition of treason, however ambiguous in its effect on Con- 
gress, is perhaps comparable. 

There is force, moreover, in Professor Chafee’s argument that the uncertain and annoying 
features of the contemporary law of sedition may have created, a context in which the ap- 
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The unhistorical, textually unsupported, but somewhat persuasive develop- 
ment of the present danger test has now led us, by experience, to a reductio ad 


parently simple words of the First Amendment should be read as simplifying matters and 
eliminating rules which were the occasion of criticism; and which must have appeared in a 
peculiar light to those who had recently conducted a successful revolution against British 
rulers. Was The Trial of John Peter Zenger, 17 How. St. Tr. 675 (1735), famous and often re- 
printed, authority in the United States—on and after July 4, 1776—for the theory of the 
judge’s charge, or for the theory of Andrew Hamilton’s argument, acted on, it seems, by the 
jury? Compare People v. Croswell, 3 Johns. Cas. 421 (1804). The evolution of the privilege 
against self-incrimination in England in reaction to earlier law suggests possible comparisons. 
See 8 Wigmore, Evidence § 2250 (3d ed., 1940). The influences of both acceptance and re- 
jection of the English law, past and contemporary, are apparent throughout Art. 1, §§ 9, 10 
of the Constitution, as well as the Bill of Rights. 

For this reason, among others, the definitions of ‘‘freedom of speech’’ authoritative in 
English law as of 1776, are not as illuminating, where they exist, as they may at first seem in 
indicating possible limits for the freedom protected by the First Amendment. Clear definitions 
of American law between 1776 and 1787 or 1789 would be somewhat more helpful. Compare, 
e.g., the statutes cited in Hurst, Treason in the United States, 58 Harv. L. Rev. 226, 249 n. 
36 (1944), with Pa. Const. c. I, Art. XII (1776); Va. Const. c. I, Art. XII (1776); Mass. Const. 
Pt. I, Art. XVI (1780)—all to be compared with N.Y. Const. of 1777. It should be observed, 
moreover, that, whatever may be said of the defects of ‘“The Federalist’’ as an interpreta- 
tion of the original Constitution, No. LX XIV, published before the drafting of Amendment 1, 
has some value in throwing light on the meaning of that amendment. Diversity in state laws, 
particularly contemporary state constitutions, may explain the form of the amendment. 
Congress may not ‘‘abridge”’ freedom of speech, but may, it seems, enlarge it. 

A return may be made to the words ‘‘abridging”’ and ‘‘freedom”’ in the First Amendment. 
It may be that it would have seemed natural to 18th century readers or hearers, as it 
may seem to us, to speak of the institution of Negro slavery as abridging the freedom of human 
beings in the United States, in the sense that it decreased the capacity of slaves to act without 
restraints by others which they would have had in the absence of slavery and its accompanying 
and enforcing law. Reference to a state of nature, perhaps vaguely historical, relating to 
primitive or revolutionary conditions, but more significantly abstract and ‘‘ideal,”’ was com- 
mon in the thought of the time; and abstract, ‘‘natural”’ liberty or freedom was familiar. 
Natural personal liberty may well have been considered abridged by slavery, however con- 
sistently with the Constitution. At the same time, a legislative act limiting that communica- 
tion on philosophical and political matters which had been the subject of controversy at least 
since Milton’s time, might well have been thought of as ‘‘abridging”’ a ‘‘natural’’ or abstract 
‘freedom of speech.”’ 

Finally, it is to be observed that, while the Oxford Dictionary attributes to “‘abridge’”’ a 
number of meanings which have led to the use of ‘‘decrease’’ as a synonym in this note, it also 
gives as a last meaning: ‘‘With a person:—Const. of, rarely from, in. To stint, to curtail in; 
to deprive of; to debar from,’’ with interesting illustrations. The meaning of ‘‘abridging’’ in 
the First Amendment, while not clear in the sense suggested here, is also, it seems, not free 
from doubt in any other sense. If, for example, ‘‘abridging persons of [or in] the freedom of 
speech” can be understood, the argument from the text for extensive protections is strength- 
ened. 

Subject though it may possibly be to historical qualifications, the amendment is, so far 
as is now known, sufficiently ambiguous to admit a careful use of arguments from policy, 
general tradition, and the assumptions of representative government, and sufficiently general 
to suggest a disregard of any difference between prior restraints and subsequent penalties. 
Milton’s Areopagitica, while at some points it emphasizes the distinction, indicates at least 
that in the 17th and 18th centuries, a thoughtful person might have expected the elimination of 
prior censorship of philosophical and political publications to produce the kind of freedom for 
which the absence of subsequent penalties is required. (Professors Kalven, Ming, and Crosskey 
have contributed to the development of these observations, as to other parts of this comment; 
ee the present formulation of either these observations or 

comment.) 
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absurdum of present danger theory. Though not a pragmatist, Mr. Meiklejohn 
has received, subject perhaps to some qualification by history in cases of defa- 
mation, pragmatic confirmation of the wisdom of his own insistence that speech 
on public issues, including political issues, was given unlimited protection by the 
First Amendment." Interference is proper only where arming has begun, or 
where specific preparations for sabotage or espionage have been made, or where 
some such familiar criminal action, not political words alone, is in question. The 
clearest pragmatic confirmation of the wisdom of Mr. Meiklejohn’s idealistic 
position is the consequence of the Dennis case, not only for legislation’ but for 
administrative action as well. 


16 The practical distinctions which make such a test useable are illustrated by a suggestion 
made by Mr. Meiklejohn in conversation as early as 1948. In the first two free speech picketing 
cases, speech on public matters was in question. In one, though picketing might be the only 
means of bringing the issues of a simple strike to a community’s attention, and though it 
might be used for that purpose, it was forbidden by the statute in question. In the other, 
the actual picketing was used in a simple strike over employment on a public project, a matter 
of public concern. Thornhill v. Alabama, 310 U.S. 88 (1940); Carlson v. California, 310 U.S. 
106 (1940). In some situations, on the other hand, picketing is as private as manufacturers’ 
conversations about prices, and protected only by such constitutional safeguards as those 
expressed in the assurance of equal protection of the laws and due process of law. Sugar Inst. 
v. United States, 297 U.S. 553 (1936); Giboney v. Empire Storage Co., 336 U.S. 490 (1949); 
Local Union v. Graham, 21 U.S. L. Week 4252 (U.S., 1953). The case of the man shouting ‘‘fire”’ 
in a theatre is, as it is ordinarily stated, a case of private speech. If the man has an ultimate 
political objective, his conduct is still as easily reached as arming or the command of armed 
forces, under the suggested test. Whatever the defects of particular definitions of crimes, the 
conduct in the theatre is, as ordinarily presented, at least attempted homicide or attempted 
mayhem. Mr. Meiklejohn’s philosophy leads him to skepticism about the argument “‘from 
particulars to particulars,” including the argument ‘‘from analogy’; and the form of the 
argument of his book, not adequately suggested in this comment, and based on the assump- 
tions of representative government, may interest lawyers. Compare 1 Bradley, op. cit. supra 
note 7, at 348 ff., esp. 351. See also Dewey, Logic—The Theory of Inquiry 268, 479-81, and 
cc. IX, XXIV (1938). Compare Levi, An Introduction to Legal Reasoning (1949). 


1” Harisiades v. Shaugnessy, 342 U.S. 580 (1952) (deportation of alien for previous member- 
ship in the Communist party, under the McCarran Act, upheld; Clark, J., not participating; 
Douglas and Black, JJ., dissenting); Carlson v. Landon, 342 U.S. 524 (1952) (McCarran Act 
authorizes detention of alien arrested for deportation as a Communist, without bail, subject 
to the not unreasonable discretion of the Attorney General, exercised through delegation by 
district attorneys; and is constitutional; Frankfurter and Burton, JJ., dissenting, on the con- 
struction of the Act; Black, J., dissenting on construction and constitutionality; Douglas, J., 
dissenting on constitutionality); Adler v. Board of Educ. of the City of New York, 342 U.S. 
485 (1952) (state act providing for discharge of teachers who advocate or teach violent over- 
throw, or who organize or [with knowledge of purposes?) join any group ‘‘which teaches or 

advocates’”’ violent overthrow; with regulations ambiguously permitting some regard for 
earlier membership or advocacy, but requiring trial of issue of advocacy or membership, past [?] 
or present, only, before loyalty boards, constitutional; Frankfurter, J., dissenting on the ground 
that the question presented, in advance of any enforcement action, by a declaratory judg- 
ment proceeding, was not ready for decision ; Black and Douglas, JJ., dissenting on the applica- 
tion of the Constitution). As to prior membership, and membership without knowledge of 

purposes, under oath requirements for public employees, compare Garner v. Board of Public 
Works of Los Angeles, 341 U.S. 716, 721, 723-24, 726-27 (1951); Wieman v. Updegraff, 344 
U.S. 183 (1952). As to membership without knowledge of purposes in prosecutions for crime, 
compare the passages in the Garner case, 341 U.S. at 726-27, and in Dennis v. United States, 
341 U.S. 494, 516 (1951). Knowledge about the conduct of the trial in the Dennis case was 





1953 THE OLD CONSTITUTION 539 


A practical and historical treatment of the privileges and immunities clause 
and the First Amendment would lead, for example, to an appreciation that much 
of what legislative and congressional Un-American Activities Committees have 
been doing is unconstitutional. The kind of legislation applicable to private per- 
sons with which they are ostensibly concerned is itself, by a reasonable test, un- 
constitutional. 

It is sometimes said that such committees can always propose constitutional 
amendments, and so the subject matter of their investigation is not limited by 
the Constitution. It is no doubt true that an investigation with a view to amend- 
ing the Constitution can constitutionally be authorized by Congress. It does not 
follow that a resolution authorizing an investigation of any single subject goes 
so far. Problems both of interpretation and of validity may appear. What would 
a believer in current traditions about federal power say, for example, about a 
resolution simply treated as authorizing a committee of Congress to investigate 
the efficiency of the Chicago or Philadelphia fire department? Even under Mr. 
Crosskey’s views there is a problem here. Unless a specific amendment is seri- 
ously under consideration, the powers of Congress and its committees must, it 
seems, be limited to consideration of legislation presently constitutional. 

Confusion over the meaning of the First Amendment has contributed to the 
action of committees, sometimes already violating the First Amendment, in vi- 
olating other provisions of the Constitution. 

There is no doubt that congressional committees have great scope in investi- 
gating the conduct of public officers, past or present, in policy-forming or sensi- 
tive positions. Congress may, of course, legislate in such a way as to insure that 
its policies will be carried into effect, subject to constitutional limitations. Its 
power includes the power to insure the honest and loyal discharge of public 
duties and the protection of the public service, particularly the public service 
dealing with “sensitive” matters, where serious espionage or sabotage may 
occur. 

Nevertheless the Un-American Activities Committees have gone beyond 
legitimate investigations useful in preparing for legislative action. The activities 
of state committees are clearly subject to control by the Supreme Court; and we 
are now in a field where, even under Mr. Crosskey’s views, congressional com- 
mittees are subject to judicial control. The Supreme Court has thus far indicated 
that it will not intervene.'* Nevertheless, as one private citizen participant can 


advanced by the opinions dealing with the decision to sustain the contempt sentences against 
counsel for the defendants. Sacher v. United States, 343 U.S. 1 (1952) (Clark, J., not partici- 
pating; Frankfurter, Black, and Douglas, JJ., dissenting). Compare Beauharnais v. Illinois, 
343 U.S. 250 (1951); J Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495 (1952); and, e.g., on the 
matter of emergency, Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579 (1952). 


18 Barsky v. United States, 334 U.S. 843 (1948), 339 U.S. 971 (1950); Fleischman v. United 
States, 340 U.S. 866 (1950); Morford v. United States, 340 U.S. 878 (1950)—all denying cert. 
Compare Rumely v. United States, 197 F. 2d 166 (App. D.C., 1952), aff’d, United States v. 
Rumely, 73 S. Ct. 543 (U.S., 1953). 
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testify, the use of a committee hearing simply and patently as a means of pun- 
ishing political offenses not on any statute book, is at least a theoretical possi- 
bility.!* This is, at any rate, an elementary violation of the principle of separa- 
tion of powers, certainly an unauthorized exercise of judicial power. It is hard 
to see how the Court can in all possible cases protect itself by denying certiorari. 

If legislative justice of this sort is to become a part of our system of govern- 
ment, it should at the very least be subject to administrative safeguards. Here 
again, as Mr. Crosskey’s views imply, the clear direction of the due process 
clauses, together with the attribution of judicial power to the Supreme Court of 
the United States, gives that Court the authority and the constitutional duty 
to set minimum standards of procedural decency in the administration of justice 
by state and federal agencies. 

Neglect of the limitations imposed by the First Amendment and the privileges 
and immunities clause of the Fourteenth Amendment may thus be supplement- 
ed by the vagaries of legislative justice in violation of provisions for the separa- 
tion of powers, and carried out by procedures condemned by the due process 
clauses. It is not only Un-American Activities Committees which illustrate the 
interactions between substantive safeguards and administrative due process. 
Perhaps even more serious in both their immediate effect and their pervasive 
example are the great and increasing range of loyalty proceedings. 

Legislatures have ample powers to see that their policies are carried out. On 
the other hand, while it is true that no one has a simple right to public employ- 
ment, it is also true that no one—including a foreign corporation engaged in 
commerce among the states**—may be denied any advantage within the grant 

Ill. Seditious Activities Investigation Comm’n, Report of Proceedings (1949). Both 
Representative Velde and Senator Jenner have indicated clearly that they have no serious 
purpose of using committee hearings on alleged subversives among teachers to prepare legis- 
lation. See Subversive Influence in the Educational Process—Report of the Subcommittee To 
Investigate the Administration of the Internal Security Act and other Internal Security Laws 
to the Committee on the Judiciary, Sen. Rep., 82d Cong. 2d Sess. 1, esp. at 9-13 (Jan. 2, 1953) 
(signed by Senator Jenner as a subcommittee member); Interview with Representative Velde 
in the Chicago Daily News (Red Streak edition), p. 8, col. 4 (Feb. 16, 1953). See also interviews 
with Representative Velde and Senator McCarthy in 34 U.S. News & World Report 28, 30 
(Jan. 2, 1953); Kiplinger Washington Letter (Jan. 3, 1953). The function of the hearings evi- 
dently is to exert supervision over school boards, regents, and trustees. Another function is 
perhaps to aid district attorneys and grand juries in instituting prosecutions. Although the 
extent of criminal liability for alleged subversive activities has not been defined by the courts, 
the committees will be implementing their own views on these matters by determining when 
it is appropriate to effect discharges or impair opportunities for promotion and employment; 
or to ridicule, disgrace or inconvenience citizens; and thus to apply sanctions often quite 
as serious as fine or imprisonment. It is difficult to find authority for such activities in 
the grant of ‘‘legislative powers’’ to Congress. See Sharp, The Classical American Doctrine 
of ‘‘The Separation of Powers,” 2 Univ. Chi. L. Rev. 385, esp. at 405-6 (1935); Berman 
and Hoffman, Lawmakers as Judges, The Reporter, p. 20 (Feb. 17, 1953). 

2° Compare, however, note 7 supra. The strong argument of Henderson, The Position of 
the Foreign Corporation in American Constitutional Law (1918), anticipated the subsequent 

t. Terral v. Burke Construction Co., 257 U.S. 529 (1922); Liggett Co. v. Baldridge, 
278 U.S. 105 (1928); Frost Trucking Co. v. Railroad Comm’n, 271 U.S. 583 (1926); Wheeling 
Steel Corp. v. Glander, 337 U.S. 562 (1949). Compare Hague v. CIO, 307 U.S. 496, 514-17 
(1939). In Minersville School Dist. v. Gobitis, 310 U.S. 586 (1940), private school attendance 
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of government on condition of giving up a constitutional right. In spite of indica- 
tions to the contrary,” it seems doubtful whether Congress or the President may 
constitutionally condition public employment generally on giving up the expres- 
sion of legal political opinions by means of membership in legal political organi- 
zations. A Democratic Congress may doubtless inquire, for example, whether 
Republican procurement officers are vigilant and whether Department of Labor 
officials are faithfully executing labor legislation. But it may not legitimately 
make it a condition of appointment to a nonsensitive agency that the appointee 
shall or shall not be a member of any political party, if our interpretation of the 
First Amendment is correct. 

No doubt special qualifications, like dependable discretion, may properly be 
required for appointment to and continued service in the sensitive agencies— 
Atomic Energy Commission, Defense Department, Central Intelligence Agency, 
State Department—and related sensitive positions in other agencies. Even here, 
however, whatever the normal powers of discharge, it is doubtful whether em- 
ployment can be conditioned on submission to discharge procedures resembling 
administrative procedures but without the elementary characteristics of admin- 
istrative due process. The circumstances of the sensitive agencies and positions 
may possibly make a difference in procedure legitimate, but it is hard to see a 
justification for departures from normal standards of administrative procedure 
in loyalty proceedings elsewhere. Whatever may be the implications of the due 
process clauses, the Court will have the final word on the positive law. For here, 
as Mr. Crosskey and the present Court must agree, we are concerned with the 
federal administration of justice, and the matter is for the Court to decide. 

In view of the harm which impressive but inadequate procedures can do to 
both the individual and the community, the constitutional arguments suggested 
are at the very least persuasive as to policy. 

Is there any limit on hearsay? Is there any limit, substantive or procedural, 


was an alternative to public school attendance on condition of the flag salute, and what ap- 
pears to be a form of the doctrine of unconstitutional conditions was there rejected. With 
whatever warrant, the record in the later critical case was apparently treated as showing a 
legal requirement of attendance at public school, with compulsory flag salutes, and the 
question, therefore, was slightly different. Nevertheless, the Gobitis case was expressly over- 
ruled. West Virginia Bd. of Educ. v. Barnette, 319 U.S. 624 (1943). Compare Wieman v. 
Updegraff, 344 U.S. 183 (1952). 

* See notes 3 and 17 supra. It may be that special circumstances justify some control of 
union activities and public employment in spite of some interference with freedom of expres- 
sion by some use of conditional privileges. American Communications Ass’n v. Douds, 339 
U.S. 382 (1950); United Public Workers v. Mitchell, 330 U.S. 75, esp. at 100 (1947); Geronde 
v. Board of Supervisors of Elections of Baltimore City, 341 U.S. 56 (1951); Garner v. Board 
of Public Works of Los Angeles, 341 U.S. 716 (1951); Adler v. Board of Educ. of City of New 
York, 342 U.S. 485 (1952). With our present perspective, however, these decisions seem ques- 
tionable, and represent, at best, it seems, the limits of justifiable restraint. 

® The dangers of multiple hearsay are illustrated by the cases of two women restored by the 
Defense Department, with back pay less earnings, at the ages of 26 and 35, respectively, after 
four years under the cloud of a loyalty proceeding discharge. They were finally able to prove 
that they were not at specific meetings where their presence had been reported. Chicago Sun- 
Times, p. 6 (Jan. 12, 1952). On the other hand, Miss Bailey was discharged from her 
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determined by any requirement of relevance? May an applicant for admission 
to the bar be denied admission by a character committee** on the ground that 
he, like Innocent III, St. Thomas, John Locke, Thomas Jefferson, and Karl 
Marx, believes in the philosophical “right” of revolution? If a statement in his 
questionnaire and his answers to questions on the subject may, on the record, 
be the basis of a committee decision against him, is this simply irremediable bad 
logic, or is it a denial of a privilege or immunity of a citizen or of due process of 
law or both? 

Suppose that the applicant testifies, in answer to questions, that in his judg- 
ment a Communist is not necessarily disqualified to practice law. Suppose that 
he later refuses to answer questions whether he is a member of the Communist 
party, whether he has been a member of Attorney General’s list organizations, 
and whether he has ever subscribed to the Daily Worker. Suppose that there is 
affirmative evidence that the applicant is of good character and a serious citizen, 


insensitive position by a loyalty board, permanently, so far as we know, on the testimony of 
persons unknown to her and the board, apparently unsworn, given to the FBI, and tending to 
show that she was active in a communist ‘‘front”’ organization. The decision of the board was 
upheld, over a strong dissent, in the Court of Appeals, and that decision was in turn affirmed, 
per curiam, by a divided vote, Clark, J., not participating. Bailey v. Richardson, 341 U.S. 918 
(1951). The somewhat ineffectual decision on the Attorney General’s list, rendered the same 
day, had the advantage of enabling the justices to indicate or express their opinions on the 
Bailey case. Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123 (1951). See Frank, 
The United States Supreme Court, 1950-51, 19 Univ. Chi. L. Rev. 165, 195-98 (1952). Mr. 
Justice Douglas’ statement is particularly interesting. 341 U.S. at 179-83 (1951). 


28 The question for the committee in Illinois under the applicable rule of court, appears to 
be that of ‘‘character and moral fitness.”’ See Ill. Rev. St. (1949), 110, § 259.58 (Rule 58), IX 
See also Ill. Const. Art. V, § 25. Admission to the bar is sometimes described as a ‘‘privilege,” 
not a ‘‘right,”’ but it is one which apparently cannot be denied subject to an unconstitutional 
condition or by procedures which lack due process of law. In re Summers, 325 U.S. 561 (1945). 
There it was held, however, that belief in nonresistance might be held by the Illinois Supreme 
Court inconsistent with an oath to support the Illinois Constitution. On the other hand, every 
thoughtful Catholic or Jeffersonian, everyone who likes to imagine he would have had courage 
to resist the Nuremberg laws, must believe in the philosophical ‘‘right’’ of revolution. Though 
Communists publicly supported over-all negotiation with Russia, and Mr. Churchill at the 
same time advocated over-all negotiation with Russia, it would not have been ‘‘permissible”’ 
to infer that he was then a Communist. The process of ‘‘inference’’ would, however, be like 
that attributed to the committee in the case supposed. In the proceeding which raises these 
questions in the writer’s reflections, there were no written or oral pleadings and, though it was 

requested, no statement of the grounds of decision, no ‘‘findings of fact’’ or ‘‘conclusions of 
a ”” (On the logical and practical importance of findings and conclusions, consider Applica- 
tion of Murra, 166 F. 2d 605 (C.A. 7th, 1948), 178 F. 2d 670 (C.A. 7th, 1949), resulting in the 
petitioner’s naturalization.) An investigator’s report was apparently available to the Bar com- 
mittee, but the applicant has been denied access to a copy. As a result of these circumstances, 
it is impossible to know the reason or reasons for the committee’s action. The case or cases 
stated must therefore be treated as hypothetical. Nevertheless, in view of the expressed allegi- 
ances of the profession and the eminence of some members of the committee, the actual case 
has a symbolic value comparable to that which has become associated with some of the activi- 
ties of the Un-American Activities Committees and their backers. Mimeographed copies of 
those parts of the record to which the applicant was given access are available. See further 
London, Heresy and the Illinois Bar: The Application of George Anastaplo for Admission, 
12 Lawyers Guild Rev. 163 (1952). 
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and that there is no evidence that he has ever been a Communist, a “communist 
sympathizer,”’ a member of any Attorney General’s list organization, or a sub- 
scriber to the Daily Worker. He testifies that his answers and his refusals to an- 
swer are due to his belief in basic liberties and his belief that they are impaired 
by such questioning. If his application is denied on some or all of these grounds, 
has he constitutional protection?™ 


* Compare the cases dealing with the oath, somewhat better controlled than current loyalty 
proceedings, and so far upheld only for labor leaders using NLRB facilities, and public 
employees or officials. American Communications Ass’n v. Douds, 339 U.S. 382 (1950); 
Garner v. Board of Public Works of Los Angeles, 341 U.S. 716 (1951); Geronde 
v. Board of Supervisors of Baltimore City, 341 U.S. 56 (1951). No record has yet presented 
the case where the only plausible explanation for refusal to take an oath or answer questions 
about political matters is that it is an expression of opinion unfavorable to the oath require- 
ment or the questions, and so protected by constitutional safeguards for freedom of communi- 
cation. The University of California oath situation has made such expressions of opinion 
familiar. In disposing of a related but narrower question under the California Constitution, 
the District Court of Appeal of the Third District of California expressed itself clearly on the 
merits of the policy factors which may influence a difficult decision on problems of statutory 
or constitutional interpretation. Tolman v. Underhill, 229 P. 2d 447, 452 (Cal. App., 1951). 
Compare Pockman v. Leonard, 249 P. 2d 267 (Calif., 1952); Tolman v. Underhill, 249 
P. 2d 280 (Calif., 1952); Fraser v. Regents of University of California, 249 P. 2d 283 (Calif., 
1952). Questions of the general sort may still have to be decided in the administration of such 
programs as that instituted by the Feinberg Law, as well as in the administration of oath re- 
quirements, bar examination procedures, and loyalty procedures generally. Compare Adler 
v. Board of Educ. of the City of New York, 342 U.S. 485 (1952); Bailey v. Richardson, 341 
U.S. 918 (1951). Compare also Matter of Cassidy, 268 App. Div. 282, 51 N.Y.S. 2d 202 
(1944), 270 App. Div. 1046, 63 N.Y.S. 2d 840 (1946), aff’d, 296 N.Y. 926, 73 N.E. 2d 41 (1947), 
with a questionable treatment of rather clear-cut political action, coming close to traditional 
conspiracy, as an alternative ground of decision in the Appellate Division. See Booker, The 
“Right” to Practice Law, 1 Duke Bar J. 249 (1951), and a discussion of the Canadian situa- 
tion with respect to bar admissions in Meredith, Communism and the British Columbia Bar, 
28 Can. Bar Rev. 893 (1950), commenting on Martin v. Law Soc. of Brit. Columbia, [1950] 
3 D.L.R. 173. As yet, loyalty proceedings have been upheld in the United States only for 
public employees. Adler v. Board of Educ. of the City of New York, 342 U.S. 485 (1952). 
They will doubtless be approved—subject, it is to be hoped, to procedures satisfying the re- 
quirements of administrative due process of law—for industrial and business 
engaged on classified military orders, who are now subject to loyalty proceedings; and of 
whom appropriate special qualifications, of discretion for example, may appropriately be 
required, as of government servants in sensitive positions. The tendency of loyalty proceed- 
ings to spread and to be carried on by private authorities is noticeable, for example in the 
medical profession and in every day business occupations. The question whether they are 
constitutional at all in determining admission to the ‘private practice’’ of the insensitive 
profession of the law, may occasion difficulty if it is ever presented to the Court. It is also 
possible that there will be difficulty on the narrower question, if it is ever presented, whether 
admission to the bar may constitutionally be denied on the ground of refusal to take an oath or 
answer questions which is explicable, on the record, only as an expression of conscientious 
objection to the oath or the questions. Consider the significance for the cases stated of the 
factors of interpretation of the First Amendment and the privileges and immunities clause of the 
Fourteenth Amendment referred to in note 15 supra; as well as the possible implications of 
‘‘due process of law’’ about regard for minimum standards of relevance and logic as an ele- 
ment among the elementary decencies of procedure. In Dennis v. United States, 341 U.S. 494, 
516 (1951), the Court said: ‘‘Where there is doubt as to the intent of the defendants,the 
nature of their activities, or their power to bring about the evil, this Court will review the con- 
victions with the scrupulous care demanded by our Constitution.’ This sentence has been 
read by some as indicating that the present danger test may still have some operative effect 
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It is particularly such cases, far from the facts of the Dennis case, which indi- 
cate pragmatically the danger of any less rigorous treatment of the First Amend- 
ment than that proposed by Mr. Meiklejohn. The logic of his argument is per- 
suasive, and if one remembers what sweep and significance Milton gave to his 
argument against prior censorship, one will find a clue to an historical justifica- 
tion, in the present state of our knowledge, for a clear cut meaning for the First 
Amendment. ; 

Ill 

Anyone who can remember the circumstances of the first World War must be 
impressed with the differences in the time of the second World War and the simi- 
larities in the time of the Korean War. Circumstances were remarkably favor- 
able to freedom of communication during the second World War.” There was 
not, as in 1917, any room for dissent about the declaration of war; and the pas- 
sions associated with the opponents of participation in the war of 1914 were pre- 
vented by the unanimity with which the attack upon Pearl Harbor was inevita- 
bly received. We were used to foreigners, for example, foreigners with German 
accents, who were opposed to the regimes which we were fighting; and the ab- 
surd hostility which was continually appearing, during 1917 and 1918, against 
harmless people with foreign accents did not occur during the war of 1939. Im- 
mediately after the Russian revolution, in 1917, anti-Bolshevik passion was 
strong; but from 1941 to 1945, the Russians were on our side. 

All these favorable influences are absent in the time of the Korean War. There 
is partisan passion about the war. We are against all Reds, and anyone with 
what anyone else may take to be a faint trace of a Red accent is treated by some 
with contempt and hatred. 

One favorable influence, absent in 1917 but present in 1941, may still be at 
work. Influenced by reflection, and perhaps affected as well by their first experi- 
ence with central planning, conservatives became between the world wars in- 
creasingly aware of their vital interest in freedom of communication, and of the 
place which freedom of communication holds in a system of economic and po- 





in cases involving the expression of minority political views by means of speech or other com- 
munication. Consider also the possible significance of West Virginia Bd. of Educ. v. Barnette, 
319 U.S. 624 (1943), and particularly the statement at 642. “‘If there is any fixed star in our 
constitutional constellation, it is that no official, high or petty, can prescribe what shall be 
orthodoxy in politics, nationalism, religion, or other matters of opinion or force citizens to 
confess by word or act their faith therein. If there are any circumstances which permit an 
exception, they do not now occur to us.”’ If exceptions have now occurred, it may nevertheless 
still be true that the principle suggested has some significance in the cases stated. The cases 
are distinguishable from the situation which led to Thoreau’s essay ‘‘On Civil Disobedience,” 
or from draft resistance as a protest against a particular war, by the indispensability of taxa- 
tion and the draft for government, and the dubious character of the constitutional authority 
for any government interference with simple freedom of opinion and communication on matters 
of government. 

* See Sharp, Civil Rights in the First Six Months of the War, 23 Chi. Bar Ass’n Rec. 408, 
434, 436 (1942), taking an optimistic view of the prospect for civil liberties at the time. 
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litical liberty. While the great political leader of the conservatives, himself a 
lawyer and the son of a chief justice, appears to have forgotten these matters 
during the campaigns, other vigorous conservatives are apparently alert. The 
Inland Steel Company’s “Inland News” emphatically went on record last May 
in favor of protecting the schools against the passions of the times. Going beyond 
the position of the presidential candidate of the Democratic party, the News 
seemed to indicate an awareness that there is a relationship, which could easily 
become more significant, between loyalty proceedings in the public schools 
and the “seizure” of steel mills by government. 

The safeguards of the law are threatened in many places by passions*’ which 
are also among the passions associated with revolution and war. “Reason” and 
a changing law may be enlisted on one side or the other, but the requirements 
of biological wisdom seem clear. 

%* The most striking single illustration is perhaps suggested by the names of losing counsel 
on amicus curiae briefs, and by the history and position of the one dissenting Justice, in rela- 


tion to the position of all the so-called ‘‘New Deal Justices,” in Minersville School Dist. v. 
Gobitis, 310 U.S. 586 (1940). 


27 The first tentative exploration of the current relation between liberty and the ‘‘deepest”’ 
of these passions, some of them deeper than ‘‘fear,”’ is in Carey McWilliams, Witch Hunt 
(1950). Compare the writer’s reflections in The Limits of the Law, 61 Ethics 270 (1951) and 
Biology and Law, 16 Univ. Chi. L. Rev. 403 (1949). Kafka’s ‘“‘The Trial,”’ written between 
1914 and 1920 and published (as ‘‘Der Prozess’”’) in 1925, is the definitive philosophical state- 


ment about loyalty proceedings; and suggests the possibilities in case the personnel of the 
loyalty boards changes. 
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COMMENTS 


THE ALIEN AND THE CONSTITUTION 

The bosom of America is open to receive not only the opulent and respectable 
stranger but the oppressed and persecuted of all nations and religions; whom we shall 
wellcome to a participation of all our rights and privileges, if by decency and 
propriety of conduct they appear to merit the enjoyment. 

— George Washington (1783) 

Immigration into the United States has created a minority group with special 
legal status: the resident alien.’ The legal position of this group has frequently 
been a measure of the civil rights of citizens as well.? This comment will discuss 
and evaluate the decisions of the courts affecting the alien’s rights under the 
Constitution. For purposes of analysis, the problems of the alien will be divided 
into five categories: (1) admission, (2) deportation, (3) naturalization, (4) loss 
of citizenship, and (5) the rules governing the activities of the alien during his 
residence here. 


I 
Before 1875, the federal government placed no restrictions on immigration. | 
In that year, Congress passed an act excluding prostitutes and convicts.’ Since’ 
then, the grounds for exclusion have steadily increased,‘ reaching a new high 
in the Immigration and Nationality Act of 1952.5 


! The status of the nonresident alien presents special problems which are beyond the scope 
of this comment. See, e.g., Johnson v. Eisentrager, 339 U.S. 763 (1950) (right of enemy alien 
to access to United States courts); Russian Volunteer Fleet v. United States, 282 U.S. 481 
(1931) (right of alien corporation whose property in the United States had been expropriated, 
to compensation under the Fifth Amendment). 

The exclusion cases do not, of course, involve resident aliens, but they are properly con- 
sidered here because the aliens concerned avowedly intend to live in the United States. 


? The Sedition Act, 1 Stat. 598 (1796), the first attempt by the federal government to re- 
strict freedom of thought and political action, is closely associated with a companion measure 
containing even harsher provisions for aliens, 1 Stat. 570 (1798). Significantly also, the Smith 
Act, relating to citizens, was passed as part of the Alien Registration Act of 1940, 54 Stat. 
670 (1940). In the present period of antilibertarian activity, two laws imposing severe restric- 
tions on aliens have been major symptoms of the general mood. Internal Security Act, 64 
Stat. 987 (1950); Immigration and Nationality Act, 66 Stat. 163 (1952). It may be suggested, 
in explanation of this parallel, that the fears and psychological tensions which lead to a loss of 
the ability to cope with political unorthodoxy by the usual democratic means also cause us to 
distrust those whose foreign birth makes them ‘‘different.”’ 

* 18 Stat. 477 (1875). 

‘ Restrictions on immigrants from particular countries began with the first Chinese Ex- 
clusion Act, 22 Stat. 58 (1882). The quota system, by which only a certain number are ad- 
mitted, depending on the country of their origin, was first enacted in 1921, 42 Stat. 5 (1921). 
Exclusion for political opinions became the law in 1903, 32 Stat. 214 (1903). 

* 66 Stat. 163 (1952). 
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From the first, the Supreme Court has held that Congress has the power to 
restrict immigration. Originally, the power to restrict was derived from the com- 
merce clause.* The Court soon declared, however, that the power to restrict was 
| an aspect of national sovereignty, which Congress might exercise, without the 
necessity of relying on any specific constitutional] grant.’ It is undeniable that 
the federal government, acting through Congress, must be able to restrict immi- 
gration in some manner. But that Congress should have unlimited power in this 
field is less certain. Theoretically, limitations might have been found either in 
treaties with foreign governments or in specific constitutional prohibitions. But 
although the admission of aliens affects the international relations of the United 
States, the congressional power to control immigration has been held not to be 
limited by existing treaties.* This decision was in line with a general rule that 
acts of Congress will be enforced by the courts even though in contradiction to 
previously adopted international treaties.° 

Nor may the alien, in attacking the constitutionality of a legislative provision 
excluding him, call upon the Bill of Rights to support his claim. The line of cases 
excluding Chinese and Japanese stands for the proposition that the due process 
clause does not prevent Congress from excluding aliens on the basis of race.'° 
That the immigrant may not call upon the First Amendment is considered 
settled by the leading case of Turner v. Williams." In that case, the alien was 
excluded under the Act of March 3, 1903,” on the ground that he was an anarch- 
ist. His counsel urged that congressional power in the exclusion field was limited 
in that the First Amendment prohibits exclusion based on political belief. The 
Court upheld the exclusion. 

However, the Court’s opinion leaves the ratio decidendi of the Turner case 
unclear.'* The case has been cited to support the proposition that Congress’ con- 
trol over aliens is not restricted by the Bill of Rights," but the opinion may as 


* Head Money Cases, 112 U.S. 580 (1884). 
™ Chinese Exclusion Case, 130 U.S. 581 (1889). 


* Ibid. The alien’s government may seek to enforce the treaty in an international tribunal, 
but he himself may not do so in the courts of the United States. 


*® Moser v. United States, 341 U.S. 41 (1951); The Cherokee Tobacco, 11 Wall. (U.S.) 616 
(1870). 

10 E.g., Japanese Immigrant Case, 189 U.S. 86 (1903); Nishimura Ekiu v. United States, 
142 U.S. 651 (1892); Chinese Exclusion Case, 130 U.S. 581 (1889). 


1 194 U.S. 279 (1904). 1 32 Stat. 214 (1903). 


18 The decisive paragraph of the opinion reads: ‘‘[The act] does not abridge the freedom of 
speech... . It is, of course, true that if an alien is not permitted to enter this country, or, 
having entered contrary to law, is expelled, he is in fact cut off from worshipping or speaking 
. .. in the country, but that is merely because of his exclusion therefrom. He does not become 
one of the people to whom these things are secured by our Constitution by an attempt to 
enter forbidden by law. To appeal to the Constitution is to concede that this is a land governed 
by that supreme law, and as under it the power to exclude has been determined to exist, those 
who are excluded cannot assert the rights in general obtaining in a land to which they do not 
belong as citizens or otherwise.” 194 U.S. at 292. 


4 E.g., Zakonaite v. Wolf, 226 U.S. 272 (1912). 
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easily be interpreted as holding only that, whatever the limits on Congress 
power, the alien has no standing to demand admission on constitutional ) 
grounds. It is possible that the case may stand on the yet more limited ground 
that this particular alien had no substantive claim under the First Amendment. 
This supposition gains added force when it is remembered that the Turner case 
was decided before any law had been declared unconstitutional on the basis of 
the First Amendment, and even before the formulation of the “clear and present 
danger”’ test. 

Although either of the first two theories of the Turner case presents obstacles 
to the alien claiming admission under some applicable clause of the Bill of | 
Rights, there is an important distinction between a holding that Congress has | 
absolute power to restrict immigration and a holding that, although Congress 
has exceeded its power, the alien is not a proper person to challenge its actions. 
The latter theory, based upon the proposition that the alien, never having en- 
tered the United States, can claim no rights under its constitution, would leave! 
immigration restrictions open to constitutional attack by citizens. Whether such 
an act could be attacked by a citizen was raised in the recent case of United 
States ex rel. Knauff v. Shaughnessy. 

Ellen Knauff was born in Germany. During and after World War II, she 
worked commendably for the allies in military and civilian capacities. She mar- 
ried an American soldier and came to the United States with the intention of liv- 
ing with her husband. Seeking admission under the War Brides Act," she was 
excluded on the ground that her admission would be “prejudicial to the interests 
of the United States.”” No facts were stated to sustain the alleged ground of ex- 
clusion. Mrs. Knauff was denied a hearing in accordance with an Act of June 21, 
1941.!* Although her husband, a citizen, secured a writ of habeas corpus attack- 
ing the denial of hearing as a violation of procedural due process, the writ was 
dismissed on the ground that the exclusion was valid. 

Justice Minton’s opinion for the majority did not distinguish the absolute 
power of Congress to restrict immigration from the alien’s inability to contest 
the exercise of a nonabsolute power. He declared that there is inherent power 
over immigration in both the legislative and executive branches of the govern- 
ment which is not subject to judicial review, but also stated that the alien could 

1’ Schenck v. United States, 249 U.S. 47 (1919), was the first case in which a standard of 
constitutionality in ‘‘free speech” cases was proposed. To what extent the First Amendment 
even now protects aliens is not clear; it would not be unreasonable to imagine that the Su- 
preme Court would be reluctant to declare an anarchist within its protection before any 


other cases had been decided in which an act of Congress was held to violate the First Amend- 
ment. 


16 338 U.S. 537 (1950). 17 59 Stat. 659 (1945). 


18 $5 Stat. 252 (1941), 22 U.S.C.A. § 223 (Supp., 1951). The act provides, in part, that an 
alien whose entry is found to be prejudicial to the United States may be excluded without a 
hearing if the Attorney General is of the opinion that the disclosure of the evidence on which 
the finding is based would, in itself, be prejudicial to the public interest. It should be noted 
that the act was specifically a wartime measure. 
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/ not enter the country under a claim of constitutional right. The Steel Seizure 
case’® has since decided that, at least with regard to seizure of private property, 
the executive possesses no inherent powers,”® so the Knauff case may be said to 
rest on the alternative grounds of absolute legislative power and the alien’s lack 
of standing to sue. The latter ground seems inappropriate since the writ was 
brought by a citizen and the question of his rights was specificaily raised in the 
briefs* and in the dissent.” Therefore the case may rest upon the absolute power 
of Congress to control immigration and end the ambiguity arising from the 
Turner opinion.”* 

But even if Congress possesses absolute power to exclude all aliens, it need not 
follow that it may make an unreasonable classification of those who may enter. 


The theory that if the sovereign may withhold a privilege (i.e., admission) from 


all, it may make any classification it wishes, was part of the judicia] philosophy 
of Justice Holmes.** The most famous expression of this view arose in relation to 
a State statute in McAuliffe v. New Bedford,™ which held that since a state need 
not hire a man as a policeman, it could qualify his employment any way it want- 
ed. In a recent decision, the Supreme Court refused to apply this principle to 
public employees, striking down a statute depriving certain teachers of employ- 
ment by a provision inconsistent with the due process clause of the Fourteenth 


, Amendment.” Justice Holmes also believed that, as a city might “forbid abso- 


lutely public speaking in the public park,” it might permit speakers with some 
views while forbidding others.” The present law is otherwise.** Only in the field 
of alien legislation has the Holmesian doctrine survived, and even there the 
Court has refused to extend the doctrine to its logical extreme. In Keller ». 


1 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). 
* But see United States v. Curtiss-Wright Corp., 299 U.S. 304 (1936). 


™ Brief for Appellant at 13, United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537 
(1950). 

® Justice Jackson wrote, ‘‘Now this American citizen is told that he cannot bring his wife 
to the United States but he will not be told why. He must abandon his bride to life in his own 
country or forsake his country to live with his bride.”’ 338 U.S. at 550. But it does not appear 
whether Justice Jackson’s judgment was based entirely on the War Brides Act, because that 
Act was intended for the citizen-husband’s benefit, or whether he would consider the husband’s 
right in the absence of that statute. 


*3 The absence of an explicit holding on the point leaves the matter open, however. It may 
be argued that, since the Court did not distinguish between inherent legislative and inherent 
executive powers, the striking down of the latter in the Steel Seizure case, places the doctrine 
of inherent legislative power in doubt also. The analysis of the cases is complicated by the cir- 
cumstance that the opinion bases the decision on two absolutes, either of which would have 
been sufficient standing alone. 

™ Cf. Meiklejohn, Free Speech 70 ff. (1948). 

155 Mass. 216, 29 N.E. 517 (1892). ‘“The petitioner may have a constitutional right to 
talk politics, but he had no constitutional right to be a policeman.”’ 155 Mass. at 220. 

** Wieman v. Updegraff, 344 U.S. 183 (1952). 

*7 Commonwealth v. Davis, 162 Mass. 510, 39 N.E. 113 (1895). 


* Niemotko v. Maryland, 340 U.S. 268 (1951); Hague v. CIO, 307 U.S. 496 (1939). 
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United States,” the Court held unconstitutional a federal statute*® making it il- 
legal to run a house of prostitution containing aliens because Congress had at- 
tempted to legislate within the state police power. The mere fact that the act 
dealt with aliens was insufficient to sustain it. In line with his absolutist position, 
Justice Holmes dissented. 

While the immigrant apparently is unable to invoke the protection of any 
constitutional right in his effort to gain admittance, he is entitled, on habeas 
corpus, to a judicial determination (1) that the statutory procedure has not been 
circumvented," and (2) that the procedure, within whatever statutory limits 
may have been imposed, has been administered fairly. But the purpose of this 
determination is not so much to protect the alien as to carry out the legislative 
will. Accordingly, Congress may empower an administrative official to decide 
whether or not the alien is a member of a class to be excluded,** and may even 
provide for the absence of a hearing in special circumstances, as was done in the 
Knauff case. In addition, the substantive exclusionary provisions may be so 
broad that they leave little to be tested, or may give wide discretionary power 
to the immigration officials.* 

II 


The alien attempting to be admitted into this country may have burnt his 
bridges behind him or, if he is a political refugee, may have had no alternative 
to leaving his original country. Denying him admission may thus subject him to 
serious hardship. But the alien who arrives in accordance with the law and then ), 
establishes his home here, together with his work and perhaps a family, may, in | 
addition, be involuntarily uprooted from all these and forced to begin life anew. 
The Supreme Court itself has often recognized the severity of deportation.” 

Nevertheless, the Court has not distinguished between exclusion and depor- 


213 U.S. 138 (1909). 
34 Stat. 898 (1906). 
*" Chin Yow v. United States, 208 U.S. 8 (1908). 


* Kwock Jan Fat v. White, 253 U.S. 454 (1920). Review can be had only of the decisions 
of the immigration officials at the United States ports of entry and not against the American 
consul in the country of the alien’s origin. It is difficult to see how an alien could bring habeas 
corpus proceedings in American courts while still in his own country. 

* Nishimura Ekiu v. United States, 142 U.S. 651 (1892). 

* E.g., a provision excluding all “‘blue-eyed” aliens. 

* The present law reads in part: ‘‘the following classes of aliens . . . shall be excluded . . . 
§ (15): Aliens who, in the opinion of the consular officer at the time of application for a visa, or 
in the opinion of the Attorney General at the time of application for admission, are likely at 
any time to become public charges; . . . § (27): Aliens who the consular officer or the Attorney 
General knows or has reason to believe seek to enter the United States solely, principally or 
incidentally to engage in activities which would be prejudicial to the public interest, or endanger 
the welfare, safety or security of the United States.’ 66 Stat. 163, § 212 (1952). 

****Tt visits a great hardship on the individual and deprives him of the right to stay and 
live and work in this land of freedom.” Bridges v. Wixon, 326 U.S. 135, 154 (1945). ‘It may 
result also in loss of both property and life, or of all that makes life worth living.” Ng Fung Ho 
v. White, 259 U.S. 276, 284 (1922). 
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[i tation in reviewing the constitutionality of congressional legislation. In the lead- 
ing case of Fong Yue Ting v. United States, the government brought deporta- 
tion proceedings against three Chinese aliens who did not possess the statutorily 
prescribed certificate. Dismissing the aliens’ constitutional objections, the 
Court, through Justice Gray, laid down a sweeping doctrine regarding the power 
of Congress to expel aliens: “The right to exclude or to expel all aliens or any 
class of aliens, absolutely or upon certain conditions . . . [is] an inherent and in- 
alienable right of every sovereign and independent nation. . . .”** Because the 
purpose of the statute involved was to deport those who entered illegally, the 
Fong case might be considered merely an extension of the exclusionary power,** 
but the principle that Congress is as free to deport as to exclude has been upheld 
in many cases where the possible ambiguity of the Fong case was not present.*® 
It should be noted that, while the Fong rule was so broadly stated that all 
constitutional limitations on deportation statutes were eliminated, the Fong line 
of cases involved only the legitimacy of the statutory classification under the 
due process clause. When questions involving the First Amendment have arisen, 
the answer of the Court has been less clear. In Bridges ». Wixon,” which first 
raised the question, the deportation order was reversed on other grounds and the 
First Amendment issue was not considered in the majority opinion. But Justice 
Murphy, concurring, based his judgment on the belief that, since the First 
Amendment protects the freedom of speech of both citizens and aliens, it ought 
to bar deportation proceedings based on political activity.“ The First Amend- 
ment argument was again raised in the recent case of Harisiades v. Shaugh- 
nessy.** There the Fong case was cited to support the constitutionality of deport- 
ing an alien on the grounds that he had once been a member of the Communist 
party. This citation was made in the discussion of the alien’s claims under the 
due process clause and might therefore be considered only to apply thereto, par- 
ticularly since the First Amendment is separately considered.“ But the Court’s 
consideration of the free speech argument appears to be merely perfunctory, 
and the Fong discussion may be read as permeating the entire opinion, making 
additional! citation of the case unnecessary. 

7 149 U.S. 698 (1893). 

%* Tbid., at 711. Justices Brewer, Field, and Fuller dissented in separate opinions. 

** There is language to support yet another interpretation of the case—that it applies 
only to those aliens who have not made a declaration of intention to become citizens. 149 U.S. 
at 707. And see Boudin, The Settler Within Our Gates, 26 N.Y.U. L. Rev. 266, 451, 634 (1951). 
But the Supreme Court has held that even an alien who had filed a declaration of intention 
may be deported. United States ex rel. Claussen v. Day, 279 U.S. 398 (1929). 

*°E.g., Mahler v. Eby, 264 U.S. 32 (1924); Lapina v. Williams, 232 U.S. 78 (1914); 
Bugajewitz v. Adams, 228 U.S. 585 (1913). 

® 326 U.S. 135 (1945). 

@ Tbid., at 157. 

4 342 U.S. 580 (1952). 

“ Justice Douglas, dissenting, quoted at length from the dissenting opinion in Fong, and 
urged that that decision be explicitly overruled. Ibid., at 598. 
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The strongest reason for doubting that the Harisiades case undercuts the 
absolute rule in the free speech area is that otherwise the interpretation of the 
First Amendment would have been drastically changed with slight discussion. 
The court’s opinion cites only Dennis v. United States“ in dismissing the free 
speech objection. But that case, while upholding the constitutionality of the con- 
viction of top communist leaders for their party activities, specifically declared 
that the seriousness of the activities was relevant to the constitutional result.“ In 
the Harisiades case, on the other hand, there was no finding whatever concerning 
the nature of the alien’s activities.” If Harisiades is to be taken as a statement 
of the present law under the First Amendment, it would not be unwarranted to 
conclude that a statute making mere membership in the Communist party un- 
lawful would necessarily be constitutional. 

The reasoning in Fong Yue Ting v. United States“ appears to be but a form of 
the Holmesian absolute power doctrine. The arguments against the application 
of that doctrine would seem stronger in deportation than in exclusion proceed- 
ings because of the serious hardship caused by deportation. On the other hand, 
two arguments justifying the Fong rule which refuses constitutional review of 
deportation laws are made in the majority opinion in Harisiades v. Shaugh- 
nessy.*® One of these is that the alien’s status differentiates him from citizens be- 
cause the country of his origin may obtain certain privileges in his favor. The 
notion is that, since the alien is favored to some extent, Congress may properly 
impose liabilities concomitant with these privileges. But the point is more formal 
than real; after extended residence here, the alien is completely tied to the 
United States, and it is doubtful whether the country of his origin will give him 
succor, nor will he feel himself obligated to it in any way. 

The more serious argument in favor of absolute congressional power over de- 
portation is that its absence might impair the government’s effectiveness in deal 
ings with other nations. This is closely related to an understandable reluctan 


341 U.S. 494 (1951). 


4¢**Where there is doubt as to the intent of the defendants, the nature of their activities, 
or their power to bring about the evil, this Court will review the convictions with the scrupu- 
lous care demanded by our Constitution.” Ibid., at 516. 


‘7 And see the description of the activities of Mascitti and Coleman, whose deportation 
was also upheld. 342 U.S. at 582. 


#149 U.S. 698 (1893). 342 U.S. 580 (1952). 


5° See The Supreme Court, 1951 Term, 66 Harv. L. Rev. 89, 104 at 106 (1952). The most 
persuasive aspect of Justice Jackson’s argument is that the alien has made no attempt to 
accept the political responsibilities of citizenship, nor performed the one act by which he 
could most clearly show that he extends his allegiance to the United States. It is not to be 
doubted that aliens should be encouraged to become citizens, and a willingness to do so is a 
justified prerequisite for admission. See 66 Stat. 163, § 235(a) (1952). But whether the harsh- 
ness of deportation should be grounded on a failure to become a citizen is another matter, 
particularly as the concept of citizenship has an entirely different meaning to many an immi- 
grant than to us. In those countries where political liberty is either nonexistent or a sham, 
citizenship is not a privilege but, if anything, the source of additional burdens; one not trained 
in the value of citizenship may see no reason to apply for it. 
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on the part of the judiciary to interfere in “political matters.”™ But the argu- 
ment that deportation is a convenient device does not necessarily establish its 
constitutionality. Irrespective of the wisdom of permitting an alien to contest 
the reasonableness of the statutory classification under the due process clause, 
the considerations for extending to him the protection of the First Amendment 
appear perusasive. A purpose of the amendment is to protect political unortho- 
doxy on the assumption that free discussion is a benefit to all members of the 
society. Deprived of constitutional protection, aliens may feel reluctant to ex- 
press themselves politically even within bounds that could not be considered 
“subversive.” 

A special instance of legislation authorizing deportation on political grounds 
is the Alien Enemy Act,” which was passed together with the Alien and Sedition 
Acts in 1798.* The Alien Enemy Act empowers the President, during a period of 
declared war, to “apprehend, restrain, secure and remove” all alien enemies. The 
Alien and Sedition Acts expired soon after their passage, but the Alien Enemy 
Act is still in effect. It was enforced only recently by the Supreme Court, which 
held that judicial review of the grounds for deportation was not authorized ex- 
cept for a determination that the petitioner was an enemy alien, because Con- 
gress placed no restrictions on which enemy aliens could be deported. 

Speaking for the majority, Justice Frankfurter dismissed the constitutional 
questions by saying that the “Act is almost as old as the Constitution, and it 
would savor of doctrinaire audacity now to find the statute offensive to some 
emanation of the Bill of Rights.’ But the Alien and Sedition Acts were enacted 
at the same time as the Alien Enemy Act, and there is wide agreement that 
these acts did violate the First Amendment. The Alien Enemy Act may be dis- 
tinguished from the Alien and Sedition Acts in view of the fact that enemy aliens 
occupy a particularly ill-favored position in international law, but the question 
deserves a bit more consideration than that accorded it by Justice Frankfurter, 
particularly because of the Act’s severity. Any national of a country at war with 
the United States may be deported, regardless of the fact that he has committed 
no act of disloyalty to this country or aided the enemy. 

Political activity is one of four major categories for which deportation is 
authorized under the present genera! statute.*’ Also deportable are (1) aliens 

§! See opinion of Justice Frankfurter, concurring, 342 U.S. at 596. 

#21 Stat. 577 (1798), as amended, 50 U.S.C.A. §§ 21-23 (1951). 

*3 See note 2 supra. 

* Ludecke v. Watkins, 335 U.S. 160 (1948). 

88 Thid., at 171. 


56 Justice Frankfurter, in a note, cites James Madison in support of the distinction between 
the Alien Enemy Act and the Alien and Sedition Acts. But it is arguable that Madison himself 
made the distinction for reasons of political convenience, since he and his friends were most 
most closely affected by the Alien and Sedition Acts and the Alien Enemy Act was the most 
defensible from the standpoint of national security. 


5? The statute in the Harisiades case was only one of several in which deportation for politi- 
cal activity has been authorized by Congress. The idea of deporting ‘‘subversive” aliens 
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who entered illegally or helped others to enter illegally; (2) prostitutes, narcotic 
addicts, or “pushers”; and (3) aliens guilty of a crime involving moral turpitude 
within five years after entry, or of two or more such crimes at any time after 
entry.** The first two of these categories raise no constitutional issues, but the 
third provision presents the problem whether the phrase “crime involving moral 
turpitude”’ is sufficiently vague as to render that section unconstitutional. 

In a recent case, the Supreme Court held that the phrase was sufficiently pre- 
cise, although not excluding the possibility that “peripheral’’ cases might arise 
in which its application would be unconstitutional.’* Since the crime here in- 
volved was defrauding the government on liquor taxes, it is not easy to predict 
what the Court would consider “peripheral” cases.® Justice Jackson, dissenting, 
believed that the phrase “has no sufficiently definite meaning to be a constitu- 
tional standard for deportation.” Since, as he points out, the phrase ‘“‘to com- 
mit acts injurious to public morals” was held to be unconstitutionally vague,” 
a similar holding might well have been called for in this case. This is less because 
the statute’s vagueness does not make it a proper warning, than because, in ap- 
plication by administrative agencies or courts, it necessarily results in a purely 
personal judgment which “‘is not government by law.” 

The alien is entitled to procedural due process of law in his deportation hear- 


goes all the way back to the Alien Act, 1 Stat. 570 (1798), which, in sweeping terms, permitted 
the banishment of all aliens who might be dangerous to the welfare of the United States. The 
Jeffersonians, against whom the Act was directed, protested that it was unconstitutional, but 
the Act expired in 1800 without a constitutional test having been made in the Supreme Court. 
A full century passed before the enactment of new legislation of this nature. The assassination 
of President McKinley aroused strong national feeling against anarchists, and in 1903, Congress 
passed an act providing for the deportation of all aliens who were ‘‘anarchists, or persons who 
believe in or advocate the overthrow by force or violence of the government of the United 
States, of all government, or of all forms of law, or the assassination of public officials.” 32 
Stat. 1213 (1903). Under the 1903 act, the alien could be expelled only within three years of his 
entry, but this was changed in 1917 to permit deportation at any time. 39 Stat. 874 (1917). In 
1918 and 1920, the grounds for deportation were significantly enlarged, declaring member- 
ship in an organization which ‘‘believes, teaches or advocates’ any of the doctrines proscribed 
in the 1903 act also to be grounds for deportation. 40 Stat. 1012 (1918); 41 Stat. 1008 (1920). 
In the antiradical feeling which followed the Russian Revolution and the end of World War I, 
these acts were used to deport scores of aliens. See Post, Deportation Delirium of 1920 (1923). 
In 1940, Congress passed the Alien Registration Act, 54 Stat. 670 (1940), which included a 
declaration that past membership in proscribed organizations is cause for deportation of aliens. 
The Internal Security Act of 1950, 64 Stat. 987 (1950), broadened the categories of aliens de- 
portable for political activity and associations considerably. Membership in the Communist 
party, past and present, is specifically mentioned as a ground for deportation. The Immigra- 
tion and Nationality Act of 1952, 66 Stat. 163 (1952), enacted the same provisions. 

58 66 Stat. 163, § 241 (1952). 

5® Jordan v. De George, 341 U.S. 223 (1951). 

* Justice Jackson in his dissenting opinion wrote, ‘‘I have never discovered that disregard 
of the Nation’s liquor taxes excluded a citizen from our best society and I see no reason why 
it should banish an alien from our worst.’’ Ibid., at 241. 


® Thid., at 232. 
* Musser v. Utah, 333 U.S. 95 (1948). 
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ing under the Fifth Amendment.** Congress may, however, constitutionally pro- 
vide that the hearings be administrative,“ provided that there is judicial review 
of its fairness. Whether the Administrative Procedure Act® applies to deporta- 
tion proceedings has been a subject of recent controversy. The Supreme Court, 
on the basis of statutory interpretation, held that the Act did apply. But Con- 
gress, in the Supplemental Appropriations Act for 1951,°* declared that “[p]ro- 
ceedings under law relating to the exclusion or expulsion of aliens shall hereafter 
be without regard to the provisions of sections 5, 7, and 8 of the Administrative 
Procedure Act.” In Wong Yang Sung v. McGrath, Justice Jackson suggested that 
if the APA did not apply to deportation hearings these might be unconstitu- 
tional,®* but the Supreme Court denied certiorari in a case which presented the 
question.”° 
A constitutional question closely related to procedural due process is whether 
an alien may be deported for acts which were not grounds for deportation at the 
' time he committed them. It has been urged that the ex post facto clause” pro- 
hibits such retroactive legislation, but this contention has been repeatedly re- 
jected by the Supreme Court on the ground that deportation is not punish- 
ment.” However, when the severity of deportation is considered, the distinction 
seems artificial. 


III 


The alien’s great privilege is that he may become a citizen of the United 
States through naturalization. The framers of the Constitution, planning a 


growing nation, were eager to attract new people to help build it, and were will- 
ing to offer them complete political equality with those who had come before. 
But as they were building a federal union, they were anxious lest each of the dif- 
ferent states make different requirements for citizenship. The Constitution 
therefore provides that “The Congress shall have Power . . . to establish an uni- 
form Rule of Naturalization.””* But naturalization is a mere “privilege,”’ not a 
constitutional right of the alien, and from the first naturalization act in 1790" 


$8 Jordan v. De George, 341 U.S. 223 (1951); Bridges v. Wixon, 326 U.S. 135 (1945). 

* United States ex rel. Vajtauer v. Commissioner, 273 U.S. 103 (1927). 

5 E.g., Ng Fung Ho v. White, 259 U.S. 276 (1922). 

6 60 Stat. 237 (1946), 5 U.S.C.A. § 1001 et seq. (1951). 

*7 Wong Yang Sung v. McGrath, 339 U.S. 33 (1950). 

#8 64 Stat. 1044 (1951), 8 U.S.C.A. § 155(a) (1951). 

** 339 U.S. at 49. The purpose of the Act is to separate the functions of enforcing regulations 
and judging of individual guilt. Cf. Morgan v. United States, 304 U.S. 1 (1938); In re 
Oliver, 333 U.S. 257 (1948). 

7 Barber v. Yanish, 196 F. 2d 53 (C.A. 9th, 1952), cert. denied, 344 U.S. 817 (1952). 

"U.S. Const. Art. 1, § 9(3). 

™ Harisiades v. Shaughnessy, 342 U.S. 580 (1952); Mahler v. Eby, 264 U.S. 32 (1924); 
Bugajewitz v. Adams, 228 U.S. 585 (1912). 

U.S. Const. Art. 1 § 8 (4). 

71 Stat. 103 (1790). 
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until the recent Immigration and Nationality Act,” Congress has established a 
set of qualifications for applicants to citizenship. 

The 1790 act provided for the naturalization of white persons only. Although 
it was argued that the exception was intended only for Negroes” and Indians, 
the Supreme Court held that it applied also to Japanese,”’ Hindus,”* and Fili- 
pinos.”® The restrictions caused large groups of American residents to be in- 
eligible for citizenship, and were condemned by many writers.*® The 1952 Immi- 
gration and Nationality Act eliminates these racial disqualifications." 

Apart from residence, knowledge of English and understanding of the prin- | 
ciples and form of government of the United States, there are three other impor- 
tant qualifications for naturalization: First, the applicant must not teach or ad- 
vocate opposition to all organized government, must not be dedicated to the vi- 
olent overthrow of the United States government, and must not be a member 
of any organization which so advocates. Second, he must be a person of good 
moral character, and have acted as such for a period of five years prior to natu- 
ralization. Third, he must be attached to the principles of the Constitution and | 
favorably disposed to the United States.” - 

On their face, these requirements seem reasonable. For example, there is no 
reason to extend the privilege of American citizenship to one opposed either to 
organized government in general or our form of government in particular. Such 
a person can hardly be expected to fulfil the obligations of citizenship. But an 
important line of Supreme Court cases indicates that exclusion from citizenship 
on the basis of the applicant’s opinions may raise difficult problems. These cases 
involved the eligibility of candidates with religious or other scruples against 
bearing arms. 

In the first of these cases, Rosika Schwimmer was denied citizenship by the 
district court on the grounds that she could not take the oath of allegiance in 
good faith, since she declared that she was a pacifist and would not bear arms for 
the United States. The Supreme Court affirmed, declaring that her pacifism and 
antinationalism showed that “‘she was liable to be incapable of the attachment 
for and devotion to the principles of our Constitution that is required of aliens 
seeking naturalization.’’** In response, Justice Holmes delivered one of his most 

% 66 Stat. 163, § 311 ff. (1952). 

7¢In 1870, Congress authorized the naturalization of Negroes. 16 Stat. 256 (1870). 


™ Ozawa v. United States, 260 U.S. 178 (1922). Congress by statute had specifically de- 
clared Chinese ineligible for citizenship. 22 Stat. 61 (1882). 


78 United States v. Thind, 261 U.S. 204 (1923). 

Morrison v. California, 291 U.S. 82 (1934). 

* E.g., Konvitz, The Alien and the Asiatic in American Law (1946); McGovney, Race 
Discrimination i in Naturalization, 8 Iowa L. Rev. 129, 211 (1923). 


* 66 Stat. 163, § 311 (1952). Even under the racial restrictive laws, children of ineligible 
aliens born in the United States were citizens. United States v. Wong Kim Ark, 169 U.S. 649 
(1898). 

® 66 Stat. 163, § 311 ff. (1952). 

*8 United States v. Schwimmer, 279 U.S. 644, 652 (1929). 
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famous dissents, denying that a person with Mme. Schwimmer’s views could not 
be a good citizen.™ Shortly afterwards, the Court decided two similar cases, and 
again denied citizenship.™ These cases were widely criticized and, fifteen years 
later, were overruled, the Court having decided that refusal to bear arms of it- 
self does not indicate lack of allegiance to the United States.” 

Because these cases were based on statutory interpretation rather than on the 
Constitution, they now have little more than historical importance. Congress 
has since made specific provision in the naturalization law requiring a promise 
to bear arms but exempting those whose “‘religious training and belief” is op- 
posed to service in the armed forces.*’ The cases represent an acceptance by the 
Court of the principle that a wide range of opinions may be consistent with good 
citizenship ; and this principle has been ratified by Congress. There is no way of 
knowing whether the requirement would have been upheld against a First 
Amendment attack, had Congress refused to allow the exemption for conscien- 
tious objectors. 

The qualification that the applicant must be a person of ‘‘good moral charac- 
ter” and have behaved as such prior to his application, presents problems of 
statutory construction rather than constitutional interpretation. At the outset, 
however, it should be realized that in the overwhelming proportion of petitions 
for naturalization, the question of applicant’s moral character is not raised, once 
the statutory requirement of two witnesses is fulfilled. It is only when adverse 
suspicion is raised in the immigration official’s mind, usually by some prior act 
of the applicant, that the citizenship application is opposed on that ground. 

The burden of proving good moral character is on the applicant® and, involv- 
ing as it does the application of a somewhat nebulous standard, is rather difficult 
to meet. Thus, whether or not the question of good moral character is raised may 
itself be decisive of the applicant’s success in obtaining naturalization. The im- 
migration official who is in a position to decide whether the quality of character 
is to be contested is therefore in a position to exercise an unsually wide discre- 
tion. It is not certain what the result would be if the United States representa- 
tive, with no evidence against the applicant, were to insist upon an actual proof 

‘Surely it cannot show lack of attachment to the principles of the Constitution that she 
thinks that it can be improved. . . . [I}f there is any principle of the Constitution that more 
imperatively calls for attachment than any other it is the principle of free thought—not free 
thought for those who agree with us but freedom for the thought we hate. I think we should 


adhere to that principle with regard to admission into, as well as life within this country.”’ 
Ibid., at 654. 


“* United States v. Macintosh, 283 U.S. 605 (1930); United States v. Bland, 283 U.S. 636 
(1930). 


*¢ Girouard v. United States, 328 U.S. 61 (1946). 


*7 66 Stat. 163, § 337 (1952). Under the present statute Macintosh, Bland, and Girouard 
would be eligible for naturalization, but not Schwimmer. 


*§ The burden of proof in naturalization cases is always on the applicant under the theory 


that citizenship is a privilege and not a right. See e.g., Tutun v. United States, 270 U.S. 568 
(1926). 
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by him of good moral character. The best solution might be to declare that the 
applicant may sustain his burden of proof with the statutory two witnesses in 
the absence of government testimony to the contrary.* 

The difficulty of applying the “(good moral character” test consistently may 
be seen in an examination of the treatment given the test in the Second Circuit.” 
There, the court has used “community sentiment” as its criterion in deciding 
whether a given act was consistent with “good moral character.”’ Perhaps the 
most dramatic instance in which this test was applied was presented by Re- 
pouille v. United States," in which case the applicant had put to death one of his 
five children, a deformed idiot from birth. In deciding against the petitioner, 
Judge Learned Hand balanced the favorable reaction of the jury when the ap- 
plicant was on trial for the homicide with the opposite reaction of a Massachu- 
setts jury in a similar case. He then declared that at the present only a minority 
would consider euthanasia morally justifiable.” 

In other cases, the court has held that the continuation of an incestuous mar- 
riage did not sufficiently conflict with the accepted mores of the community to 
prevent naturalization,® but that adultery did,™ in the absence of extenuating 
circumstances.” Thus, living in “incest” is considered less objectionable to the 
public than adultery. Yet, in practice, there is considerably more of the latter,” 
and the psychological roots for opposition to incest go far deeper.®* The difficul- 
ties with this type of “Gallup Poll” standard are apparent at once. 

Judge Frank, dissenting in the Repowille case, asserted that judges, in at- 
tempting to declare what public opinion is, are more than prone to equate the 
public judgment with their own. This may well be, but Judge Frank’s counter- 


*® This procedure was followed in Krausse v. United States, 194 F. 2d 440 (C.A. 2d, 1952). 

* The specific holdings of the various courts in the cases raising this problem are collected 
in 22 A.L.R. 2d 244 (1952). 

® 165 F. 2d 152 (C.A. 2d, 1947). 

* ‘*T eft at large as we are, without means of verifying our conclusion, and without authority 
to substitute our individual beliefs, the outcome must needs be tentative; and not much is 
gained by discussion. We can say no more than that, quite independently’of what may be 
the current moral feeling as to legally administered euthanasia, we feel reasonably secure in 
holding that only a minority of virtuous persons would deem the practice morally justifiable, 
while it remains in private hands, even when the provocation is as overwhelming as it was in 
this instance.’’ Ibid., at 153. 

8 United States v. Francioso, 164 F. 2d 163 (C.A. 2d, 1947). 

% Johnson v. United States, 186 F. 2d 588 (C.A. 2d, 1951). 

% Petitions of Rudder, 159 F. 2d 695 (C.A. 2d, 1947). The court has also stated that an 
unmarried alien need not remain celibate in order to qualify for naturalization, Schmidt v. 
United States, 177 F. 2d 450 (C.A. 2d, 1949). 

%* Not all incest is considered equally abhorrent in our society. The classic examples, mother- 
son, father-daughter, and brother-sister, are universally condemned, but lesser degrees of 
consanguinity, such as first or second cousins, rather constitute statutory incest. The rela- 
tionship in United States v. Francioso, 164 F 2d. 163 (C.A. 2d, 1947), was uncle-niece. 

*7 See Kinsey, Sexual Behavior in the Human Male 558, 583 ff. (1948). 


* Freud, Totem and Taboo, in Basic Writings of Sigmund Freud 807-20 (Modern Lib. ed., 
1938). 





560 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


. proposal, although intriguing, is probably no more satisfactory. He suggested 
| that the “ethical leaders” of the society be called into court to decide what acts 
' imply bad moral character. It is unlikely whether a determination of who the 
ethical leaders are could be made, and even then they might be in disagreement 
in a difficult case, so that each side would bring in its own ethical “experts” and 
the judges would usually be forced to resolve the problem in terms of their own 
views. . 

Why then, if the courts are bound to decide largely on their own beliefs, 
should they not do so frankly by declaring that this is what they are doing? The 
reasons opposed to this approach are decisive: the statutory provision is sugges- 
tive of a general rather than a personal standard; indeed, the Constitution re- 
quires a “uniform rule”’ of naturalization.” This policy would not be effectuated 
if the personal convictions of the judges were to come into play. 

As long as the standard of “good moral character’’ remains the law, the pro- 
cedure of the Second Circuit, attempting to discover community feeling, is to 
be preferred. The grounds for such a provision are easily understood: nobody 
wants to extent the privilege of citizenship to “immoral” people. But since the 
judgment of character is based on the applicant’s activities, it might be possible 
for Congress to spell out those acts which are inconsistent with the type of char- 
acter which breeds good citizenship. However, the concept “good citizenship”’ 
is itself so vague and subjective that its outlines may not admit of adequate 
delineation by a listing of particular acts. 


If the applicant for citizenship is found qualified for naturalization, he must 
still take an oath renouncing his allegiance to all foreign sovereigns and pledge 
his support to the United States.” This oath is an absolute prerequisite for nat- 
uralization.!™ Thus an atheist with scruples against taking any sort of oath may 
have difficulty in obtaining naturalization.’ 


IV 

It has been held repeatedly that once an alien is naturalized, he stands on an 
equal footing with natural-born citizens, with some exceptions specified in the 
Constitution regarding eligibility to elective federal offices.!°* The express word- 
ing and purpose of the constitutional grant to Congress regarding naturalization 
leaves no doubt that Congress was not intended to have the power to grant a 
second-class citizenship. It has been suggested that the language of the Four- 
teenth Amendment strengthens this view. Nevertheless, Congress, though not 

** Congress’ delegation of the power to naturalize to state courts was held not to violate this 
requirement. Holmgren v. United States, 217 U.S. 509 (1910). 

10 See 66 Stat. 163, § 337 (1952). 


1 The Macintosh, Bland, and Girouard cases all involved attempted qualifications of the 
oath 


1 Petition of Plywacki, 107 F. Supp. 593 (D.C. Hawaii, 1952). 


103 Knauer v. United States, 328 U.S. 654 (1946); Luria v. United States, 231 U.S. 9 (1913); 
Osborn v. Bank of the United States, 9 Wheat. (U.S.) 738 (1824). 





1953) COMMENTS 561 


formally bestowing second-class citizenship on those it has naturalized, differen- 
tiates between natural-born and naturalized citizens by making it easier for the 
latter to lose their citizenship and by authorizing proceedings for declaring that 
they never acquired it. 

Congress may provide that, under circumstances where the actions of a citi- 
zen—naturalized or native—in relation to a foreign government have been such 
as to create the issue of dual citizenship, he loses his American citizenship.’ To 
what extent this power is confined to voluntary expatriation is not clear.'® But 
in one situation, Congress has declared that a naturalized citizen loses his citi- 
zenship whereas a native citizen does not. Under present law, if a naturalized 
citizen resides continuously for three years in the country of his origin or for five 
years in any other country or countries, he loses his nationality.!% This provi- 
sion is the only instance in which granted citizenship has been declared easier to 
lose than that acquired at birth. While the Supreme Court has not yet consid- 
ered the issue, it has been raised in one Court of Appeals case,!*’ and another case 
challenging the statute is now in progress. In Lapides v. Clark, the constitu- 
tionality of the loss of nationality was upheld, one judge dissenting. The court 
in the Lapides case declared that the distinction between naturalized and native 
citizens was a reasonable classification in relation to Congress’ aim to avoid 
controversies with foreign governments over dual citizenship. 

The only reason that has appeared in the cases to justify the reasonableness 
of the classification is that Congress believed it would avoid controversies with 
foreign countries over dual citizenship. However, the State Department appears 
to have refuted the notion that this discrimination is necessary."° Such provi- 
sions may well be founded upon a belief that one who is naturalized and then 

104 Savorgnan v. United States, 338 U.S. 491 (1950); Mackenzie v. Hare, 239 U.S. 299 
(1915). 

1% Originally, expatriation was considered desirable in permitting a person to avoid the 
obligations of citizenship and to change his allegiance, and was therefore termed a matter of 
“right.” 15 Stat. 223 (1868). But because of the common-law rule that expatriation could not 
be had without the consent of the sovereign, the courts hesitated to grant it without specific 
congressional action. Such action came in the statutes of 1907, 34 Stat. 1228; 1940, 54 Stat. 
1168; and 1952, 66 Stat. 163, which specified that certain acts would result in expatriation. 
The cases cited in note 104 supra, upheld the application of the two earlier statutes. In these 
cases, the persons performed the acts voluntarily, but did not desire to give up their citizen- 
ship. The decisions do not settle the question of whether Congress has the right to authorize 
expatriation where not only does the person not desire to lose his citizenship, but his per- 
formance of the act is also not voluntary. Indeed, Perkins v. Elg, 307 U.S. 325 (1939), held 
that the act upon which expatriation is predicated must be voluntary. This voluntariness may 
not be imputed to an infant who, soon after reaching maturity, indicates an intent to remain 
an American citizen. 

106 66 Stat. 163, § 352 (1952). 

19 Lapides v. Clark, 176 F. 2d. 619 (App. D.C., 1949). 


108 Mendelsohn v. Acheson, D. D.C., Civil No. 2390-49 (1951) (not reported), appeal 
pending, App. D.C., No. 11,370. 
109 176 F. 2d 619 (App. D.C., 1949). 


110 Cf, Hearings on Sen. 716, 82d Cong. ist Sess. 247 (1951). 
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elects to reside elsewhere, even for a time, was something less than a good choice 
for citizen to begin with. The implication of this doctrine is that the new citizen 
is on continuing probation—in effect, a permanent second-class citizen. 

In addition to cases involving loss of nationality, acquired citizenship differs 

/ from native citizenship in another respect—it may be revoked by the process of 
| denaturalization. Denaturalization deprives an individual of his citizenship 
\. retroactively to the time he was naturalized; it is, in effect, a declaration that 
the individual is not now, and has never been, a citizen." Prior to 1906, denatu- 
ralization without specific congressional legislation was possible," but now 
statutory authorization is required."* 

The 1906 statute defined the power of the United States to bring an action for 
the revocation of citizenship as existing only on the grounds that it was obtained 
by “fraud” or “illegal procurement.’’* In 1952, these grounds were changed to 

\ “concealment of a material fact” or “wilful misrepresentation.”” The signifi- 
cance of this change turns on an analysis of the meaning of the term “illegal pro- 
curement”’ in the old stature. The notion appears to be that the applicant had to 
meet all the statutory requirements for naturalization, including, for example, 
length of residence," certificate of arrival,"’ fina] hearing in open court,"* and 
attachment to the principles of the Constitution."* The failure to meet any of 
these requirements was treated as an “illegal procurement”’ of citizenship. This 
type of reasoning approximates the “jurisdictional fact”’ doctrine carried to its 
furthest extreme.”° Not only are “fundamental” questions of fact opened to 
subsequent judicial redetermination, but all facts which the statute requires to 
be established, even those which rather clearly do not have any “fundamental”’ 
bearing on the requisites for good citizenship, are also open to such judicial re- 
determination. It thus appears that the deletion of the phrase “‘illegal procure- 
ment” reflects a congressional intent to limit the grounds for denaturalization 
solely to cases where the applicant has himself been guilty of violating a stand- 
ard of honesty and full disclosure in the original naturalization proceeding. 

Even in these cases, however, difficult problems of proof are encountered 
when an attempt is made to determine whether the applicant has concealed or 

1 Compare the distinction between loss of nationality and denaturalization with that 
between divorce and annulment. 


M2 See Roche, Pre-statutory Denaturalization, 35 Cornell L.Q. 120 (1949). The same 
author’s Statutory Denaturalization, 13 U. of Pitt. L. Rev. 276 (1952), is an extensive dis- 
cussion of the subject matter of this section. 


"8 Bindczyk v. Finucane, 342 U.S. 76 (1951). 

4 34 Stat. 601 (1906). U6 66 Stat. 163, § 340 (1952). 
"6 Maney v. United States, 278 U.S. 17 (1928). 

"7 United States v. Ness, 245 U.S. 319 (1917). 

“8 United States v. Ginsberg, 243 U.S. 472 (1917). 

“9 Schneiderman v. United States, 320 U.S. 118 (1943). 


% For a discussion of the “‘jurisdictional fact’’ doctrine, see Davis, Administrative Law 
(1951). 
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misrepresented such intangible facts as good moral character, attachment to the 
principles of the Constitution, or good faith in taking the oath of allegiance to 
the United States. Some of these difficulties are illustrated in the cases of 
Schneiderman v. United States, Baumgartner v. United States,” and Knauer 0. 
United States.* 

In the Schneiderman case, the government attempted to revoke Schneider- 
man’s citizenship, acquired over ten years previously, because he had not be- 
haved as a person “attached to the principles of the Constitution’”’ in the five 
years previous to his naturalization. It appeared that Schneiderman, at that 
time, had been a member of the Communist party and the Young Communist 
League. Although these organizations officially advocated principles contrary to 
the government of the United States, membership did not prove that Schneider- 
man himself believed in those noxious doctrines or that he was not attached to 
the principles of the Constitution. Moreover, the proof was insufficient to show 
that the organizations’ principles were definitely hostile to the United States. In 
requiring “clear, unequivocal, convincing” proof, the Court showed that it was 
aware of the dangers of denaturalization on the basis of opinion, and the possi- 
bility that changing political notions might put acquired citizenship in jeopardy. 

The same standard of proof was applied in the Baumgariner case. The govern- 
ment introduced evidence that Baumgarnter, a native of Germany, had consid- 
erable admiration for Hitlerism, the German people, and Germany’s national 
aspirations. On the basis of this evidence, it was alleged that at the time of tak- 
ing his citizenship oath (1932), he did not fully renounce his allegiance to Ger- 
many. A large part of the government’s case was based on statements made 
after citizenship had been granted. This evidence the Court found particularly 
suspect. It held that Baumgartner’s opinions as he expressed them were not suf- 
ficient to show disloyalty at the time of his application, and he was permitted to 
remain a citizen. 

In the Knauer case, the Court reiterated the importance of strict proof and 
the reasons therefore. Knauer, originally a German national, was naturalized in 
1937. Before and after that date, he made much the same type of statements as 
Baumgartner’s, though perhaps more vehemently pro-German and particularly 
pro-Nazi. But in addition, prior to and after his naturalization, he was active as 
a leader in the German-American Bund, which worked as propaganda agency 
for the German government and taught allegiance to Hitler and the Reich. On 
this evidence, the Court held that Knauer had taken the oath of allegiance with 
reservations and affirmed his denaturalization. Knauer’s activities as a leader 
and spokesman in the organization distinguished his case from Schneiderman’s, 
and because he did more than speak, he was different from Baumgartner. The 
Court also pointed out that the case was not merely based on Knauer’s activities 

™ 320 U.S. 118 (1943). 

12 322 U.S. 665 (1944). 

123 328 U.S. 654 (1946). 
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after naturalization: “The evidence prior to his naturalization, that which 
clusters around that date . . . conforms to the same pattern.”!* 

The rule of these cases would seem to be that the government must show 
overt acts on the part of the individual to be denaturalized inconsistent with 
loyalty to the United States or with renunciation of loyalty to a foreign power, 
and probably, at least some of these overt acts must have been prior to the nat- 
uralization. It is not clear whether these evidentiary requirements are constitu- 
tionally mandatory or whether they are simply judicial rules which may be al- 
tered by statute. This question takes on particular importance when one consid- 
ers the provisions of the present law declaring membership in certain organiza- 
tions to be “prima facie evidence that such person was not attached to the prin- 
ciples of the Constitution,” and therefore cause for denaturalization. This pro- 
vision goes into the teeth of the Schneiderman decision. Moreover, the present 
act declares that certain activities are prima facie evidence that the naturaliza- 
tion was procured by “concealment of a material fact or wilful misrepresenta- 
tion.” These activities include refusal to testify before congressional committees 
concerning his allegedly subversive activities.” 

It is not unreasonable, in determining whether a person was a good choice for a 
citizen, to base one’s judgments on the person’s actions after he became a citizen. 
In effect, however, the consideration of later activities in determining whether 
the grant of citizenship was originally valid is to make the grant good only on a 
condition subsequent that the recipient will not do certain things which are con- 
sidered evidence of bad citizenship. Such a statutory scheme restricts the new 
citizen’s freedom of action, and, as compared with the native, makes him a “‘sec- 
ond-class’’ citizen. As Justice Rutledge, dissenting in the Knauer case, pointed 
out, “any process which takes away . . . citizenship for causes or by procedures 
not applicable to native-born citizens [creates] a separate and an inferior 


| class.’’"7 It may appear plausible that a naturalized citizen who subsequently 


commits a disloyal act should lose his citizenship. It cannot be denied that be- 
stowing citizenship on those not born here involves a risk that some may prove 
disloyal or unworthy. But in reply it may be suggested that that risk was fore- 
seen by the founders when they gave Congress the power to naturalize. They felt 
that our country had far more to gain than to lose by permitting newcomers to 
join fully and freely in American citizenship. 


V 
Apart from questions dealing with admission, deportation, naturalization, 
and loss of citizenship, the rules governing the alien’s activities during his resi- 
dence in the United States operate to set him off from his citizen neighbors. 
The first question that may be asked is to what extent the alien is protected 


1% Tbhid., at 668. The difference in the dates of Baumgartner’s and Knauer’s naturalization 
was considered significant, because, at the latter time, Hitler was already in power. 
125 66 Stat. 163, § 313 (1952). 


¢ Tbid. 87 328 U.S. 654, 677. 
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by the Bill of Rights in his normal activities as a resident. There are few cases on 
this problem, probably because the alien’s equality with citizens in this regard 
is generally unquestioned. In Bridges v. California,* an alien invoked the pro- 
tection of the First Amendment in defense of a conviction for contempt of court. 
The Supreme Court held in his favor on First Amendment grounds, making no 
mention of his alienage. Nor, although the case was vigorously litigated, was the 
question of whether his alienage deprived him of the protection of the First 
Amendment raised in any of the briefs. Several years later, however, when an 
attempt was made to deport this alien, the Supreme Court cited the contempt 
case on behalf of the dictum that “[f]reedom of speech and press is accorded 
aliens residing in this country.””** Even the Harisiades case, though handling the 
point inadequately, seemed to go on the assumption that the First Amendment 
was valid for aliens.'*° 

Ever since Wong Wing v. United States," there has been no doubt that the 
resident alien is entitled to procedural due process and trial by jury. In that case, 
the alien attacked a statute which permitted him to be imprisoned at hard labor 
without trial, prior to deportation. The Supreme Court, while upholding the 
government’s right to deport him, declared that the alien could not also be sub- 
jected to punishment at hard labor or confiscation of his property. The court did 
not hold that the alien could not be confined in prison after the deportation 
order was made, prior to its enforcement, because this was necessary to effectu- 
ate the order. But the allowable detention differs from that which was upheld 
recently in Carlson v. Landon,'* a case which seriously limits the Fifth Amend- 
ment in its protection of the liberty of aliens. The Court there upheld a statute 
which authorized the detention without bail of aliens against whom deportation 
proceedings are pending, at the discretion of the Attorney General. As a result 
of this decision, any alien may be imprisoned for months or years if a charge is 
brought against him under which he may be deported, even if the charge may 
later prove to be unfounded. It is significant that, in arriving at this extreme re- 
sult, the Supreme Court was obliged to interpret the bail amendment of the Bill 
of Rights in a manner which drastically curtails the benefits of that amendment 
for aliens and citizens alike.’* 

Two famous cases have firmly established the principle that the Fourteenth 
Amendment refers to aliens in commanding that no state shall “deprive any per- 
son of life, liberty or property without due process of law; nor deny to any per- 

198 314 U.S. 252 (1941). 

19 Bridges v. Wixon, 326 U.S. 135, 148 (1945). 

19 See page 553 supra. 181 163 U.S. 228 (1896). 

182 342 U.S. 524 (1952). And see United States v. Spector, 343 U.S. 169 (1952). 


183 Internal Security Act of 1950, 64 Stat. 1010 (1950). The Eighth Amendment declares 
that ‘‘excessive bail shall not be required. . ’? (Emphasis added.) In upholding the denial 
of bail against an attack based on this amendment, the Supreme Court held that it only forbade 
too high bail, but did not forbid its total denial. Justices Black and Burton dissented emphati- 
cally on this ground. Justices Frankfurter and Douglas also dissented. 











566 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


son within its jurisdiction the equal protection of the laws.”’ In Vick Wo v. Hop- 
kins,** an ordinance which permitted certain officials arbitrarily to forbid the 
running of laundries by aliens was declared to be in violation of the Amendment. 
And, in Truax 0. Raich,™ an act forbidding the employment of aliens as more 
than twenty per cent of the working force on any job was held to deny aliens the 
equal protection of the laws. 

It is well settled, however, that the prohibitions of the Fourteenth Amend- 
ment are inapplicable to ‘‘reasonable” discriminations. In applying this doctrine 
to state statutes discriminating against aliens, the Supreme Court has in the 
past been quite willing to find that the discriminatory classification was a rea- 
sonable one. Thus the Court has upheld the exclusion of aliens from the propri- 
etorship of poolrooms.'* All states have some statutes forbidding aliens to prac- 
tice certain professions.'*” In some instances, the restrictions are only against 
nondeclarants, i.e., persons who have not filed a declaration of their intention to 
become citizens.'** The reasonableness of some of these prohibitions may be jus- 
tified because they concern jobs involving public responsibility. But the large 
majority were undoubtedly due to pressure on the legislature by those already 
in the profession to prevent competition by aliens. For example, some states'** 
require citizenship of registered nurses. These same states have no such restric- 
tions on aliens seeking to become and act as unregistered nurses; they only pre- 
vent the alien from receiving a license which affords the opportunity for better 
and higher paid work. It is doubtful whether there is any foundation in the pub- 
lic interest which would justify such a discrimination under the Fourteenth 
Amendment. The statute seems rather a more subtle form of that struck down in 
Truax v. Raich, its only apparent purpose being to benefit the citizen in eco- 
nomic competition at the expense of the alien. 

It has also been decided that a state may prevent aliens from hunting and 
fishing. In Patsone v. Pennvylvania,™ the Supreme Court declared that a pro- 
hibition against aliens was reasonable in order to protect the state’s wild life. 
But as one writer has put it, “Did Pennsylvania have its eye on the wild bird or 
on the alien?’ The authority of the Patsone case was considerably weakened, 

14118 U.S. 356 (1886). 

186 239 U.S. 33 (1915). 

198 Clarke v. Deckebach, 274 U.S. 392 (1927). 


487 A complete list of these restrictions is compiled in Konvitz, The Alien and the Asiatic 
in American Law 190-207 (1946). 

1% This automatically excludes aliens ineligible for citizenship. 

1 Arkansas, Ark. Rev. Stat. (1937) § 72-718; Michigan, Mich. Stat. Ann. (Supp., 1951) 
§ 14.683; Nebraska, Neb. Rev. Stat. (1943) § 71-1121. Pennsylvania, which until 1951 also 
required citizenship, now requires a declaration of intention, as do several other states. 
Purdon’s Pa. Stat. Ann. (Supp., 1951) § 63-216. The Michigan provision may well be a dead 
letter because the Attorney General has declared it to be unconstitutional. [1948] Rep. Mich. 
Att’y Gen. 589 (No. 705). 
1 239 U.S. 33 (1915). M41 232 U.S. 138 (1913). 
1@ Konvitz, op. cit. supra note 137, at 216. 
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although not specifically repudiated, by Takahashi v. Fish & Game Commis- 
sion,* which involved a California statute prohibiting the issuance of fishing 
licenses to aliens ineligible for citizenship. Declaring that there was no “special! 
public interest”’ to justify the statute, the Supreme Court held that it denied the 
aliens the equal protection of the laws. 

Even when the state does not discriminate against the alien by statute, pri- 
vate employers often do so. This raises the question whether fair employment 
practices legislation might not be applicable in preventing this type of discrimi- 
nation. It would certainly be consistent with the aim of such legislation to ex- 
tend the kind of protection embodied in the Fourteenth Amendment to the rela- 
tions of private parties. In this regard, it is worthwhile to note that during the 
war, when the President’s Committee on Fair Employment Practices was creat- 
ed, and discrimination in jobs involving government contracts was forbidden, 
aliens were protected until, due to the problems of wartime, this provision be- 
came too difficult to enforce. 

Historically, a major form of discrimination against aliens has been in regard 
to their right to own real property. Under common law, an alien could not in- 
herit land, and if it was granted to him, the King could demand that it be for- 
feited to the crown. As ownership of land during the feudal period involved im- 
portant military obligations to the state and was, to a great extent, like owner- 
ship of part of the country, there was some justification for this rule. But al- 
though this justification never existed in the United States, the rule was adopted 
here together with the rest of the common law.™ In most states, the common- 
law rule has been abrogated largely or entirely by statute.’ But a considerable 
number of states limit the right to own land to aliens who have made a declara- 
tion of intention of citizenship or are eligible for citizenship.’ A number of de- 
cisions by the Supreme Court, in 1923, upheld these restrictions against attacks 
based on the Fourteenth Amendment. 

The leading 1923 case was Terrace v. Thompson,’ involving a Washington 
statute which restricted the right to own real property to citizens and declar- 
ants. The Court upheld the statute, in general, on the grounds that it was rea- 
sonable for the state to desire that ownership of land within its boundaries be 
only in the hands of those who have the responsibilities of citizenship or who 
have shown interest in accepting those responsibilities. And the statute’s auto- 
matic application to aliens ineligible for naturalization under acts of Congress 
was considered reasonable because the state might adopt the congressional dis- 


143 334 U.S. 410 (1948). 


144 See e.g., Techt v. Hughes, 229 N.Y. 222, 128 N.E. 185 (1920); Contra: State v. Boston, 
C. & M. R. Co., 25 Vt. 433 (1853). 

145 Tilinois adheres more closely than any other state to the common law. IIl. Rev. Stat. 
(1951) c. 6, §§ 1-6; there is no discrimination against aliens in the right to hold personal prop- 
erty. Ibid., § 7. 

146 Cf. § Vernier, American Family Laws §§ 288-92 (1938). 

47 263 U.S. 197 (1923). 
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tinction. On the same day, and on the basis of the Washington decision, the 
Supreme Court, in Porterfield v. Webb, upheld the constitutionality of a Cali- 
fornia statute which prohibited ineligible aliens from acquiring land. Both of 
these statutes were upheld, despite the fact that they affected the rights of citi- 
zens to dispose of their land, citizens being parties in both cases. 

But twenty-five years later, in Oyama v. California, these decisions were 
considerably weakened. One provision of California’s alien land law was that 
not only would land owned by ineligible aliens escheat to the state, but land 
transferred with the intent to evade this provision would escheat. Moreover, in- 
tent was presumed if the ineligible alien paid the consideration. An ineligible 
father bought land for his minor son, a native American and citizen. As a result 
of the presumption” raised by the statute, the land was awarded to the state 
in escheat proceedings. The Supreme Court declared that the act discriminated 
against the son because it made it easier for him to lose the land than for those 
whose fathers were not ineligible aliens. The Court looked behind the wording 
of the act and declared that it actually was a discrimination against Japanese. 
Discrimination on the basis of racial descent is always seriously questioned ;! 
here the court found it unwarranted and declared the particular provision un- 
constitutional. The Court had been asked to declare the whole alien land law in- 
valid, and several justices urged this holding. The Court refused to do so because 
it was unnecessary to the disposition of the case, but explicitly held it open, al- 
though there was square precedent in favor of constitutionality. This left little 
doubt that if the question were properly presented, it would be considered anew, 
without reliance on the Terrace and Porterfield cases. 

At the same term of court, Takahashi v. Fish & Game Commission,” already 
referred to, was decided. The Court, holding the discriminatory statute invalid, 
entered into an extensive discussion of the rights of the states to enact laws 
under which aliens or groups of aliens are given less rights than citizens. The 
following points were specifically made: (1) There must be a reasonable justifi- 
cation for discriminating against aliens. (2) If there is a distinction made among 
classes of aliens (i.e., eligible or ineligible for citizenship), that classification must 
also be related to the public interest. (3) It is not sufficient to validate a classifi- 
cation by asserting that Congress, in its regulation of aliens, has made a similar 
classification in some other context. (4) State laws discriminating against aliens 
may conflict unconstitutionally with Congress’s plenary power over aliens. 

The least that the extended discussion in the majority opinion would indicate 
is that the rule of Truax v. Raich should be more strictly applied. But it also sug- 


148 263 U.S. 225 (1923). 1 332 U.S. 633 (1948). 


46° This presumption was rebuttable, but the court considered it an “onerous burden of 
proof.” Ibid., at 644. 


181 See Hirabayashi v. United States, 320 U.S. 81 (1943). 
182 334 U.S. 410 (1948). 
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gests a repudiation of the Holmesian doctrine in one segment of the law of 
aliens; even if the state may discriminate against all aliens, it may not discrimi- 
nate against a class of aliens, without constitutional review of this secondary 
classification. Hitherto, we have seen that the Holmesian doctrine was repudiat- 
ed in all other fields of the law."* Retention of the doctrine in just one part of 
the one field in which it had previously survived would seem to rest on extremely 
tenuous grounds. 

Even more important is the intimation in the opinion that state legislation 
discriminating against aliens might be unconstitutional because the field is en- 
tirely in the domain of the federal government, or at least that Congress by 
specific legislation‘ might conclusively pre-empt the field. There would appear 
to be strong arguments in support of this contention. Primary among these is 
the possibility that discriminations against the nationals of a foreign country 
are likely to create international difficulties, with which the federal government 
is exclusively empowered to deal. Furthermore, after Congress has admitted 
the alien to the United States, individual states which discriminate against him 
are limiting the value of the privilege extended by Congress. No state may place 
an embargo on aliens, yet these discriminations are arguably an embargo pro 
tanto. Finally, there are strong precedents to support the theory that, even if 
regulation by the states is not per se unconstitutional, Congress may pre-empt 
the field. A state may not require aliens to register if there is a federal alien regis- 
tration statute, even though the provisions may differ and the state is asserting 
its “police power.’ 

The Takahashi case presents a hopeful prospect for future judicial protection 
respecting the alien’s right to work. Already it has been applied (together with 
the Oyama case) by the supreme courts of two states to declare their alien land 
laws unconstitutional.4“* The American tradition of judging individuals by their 
own merits rather than by the accident of their birth could well find expression 
in permitting aliens and citizens to stand on equal footing in their common ef- 
fort to earn a living. 


163 See page 550 supra. 

4 E.g., an act forbidding discrimination against aliens regarding ownership of land. 

186 The alien land laws created serious difficulties between the United States and the Japa- 
nese government. See Justice Murphy, concurring, in Oyama v. California, 332 U.S. 633, 650 
(1948). 


46 Henderson v. Mayor of New York, 92 U.S. 259 (1875); Chy Lung v. Freeman, 92 U.S. 
275 (1875). Cf. Edwards v. California, 314 U.S. 160 (1941). 


67 Hines v. Davidowitz, 312 U.S. 52 (1941). Congress may pre-empt the field in other 
parts of the law in the exercise of its powers. See e.g., Hill v. Florida, 325 U.S. 538 (1945) 
(National Labor Relations Act held to prevail over conflicting state statute). 


188 Sei Fujii v. State, 38 Cal. 2d 718, 242 P. 2d 617 (1952); Kenji Namba v. McCourt, 185 
Ore. 579, 204 P. 2d 569 (1949). Congress, by ending racial restrictions on citizenship, 66 Stat. 
163, § 311 (1952), has made the remaining similar laws a dead letter. 












570 THE UNIVERSITY OF CHICAGO LAW REVIEW (Vol. 20 


RES JUDICATA IN THE FEDERAL LOYALTY PROGRAM 


The federal loyalty program was initiated on March 21, 1947, by the promul- 
gation of Executive Order 9835.' This order prescribed dismissal of any federal 
employee upon a finding “‘that, on all the evidence,” reasonable grounds exist for 
belief that the person involved is disloyal’ to the Government of the United 
States.”” On May 1, 1951, the standard of Executive Order 9835 was amended 
by Executive Order 10241,‘ providing for dismissal when, ‘“‘on all the evidence, 
there is a reasonable doubt as to the loyalty of the person involved to the Gov- 
ernment of the United States.” 

It seems clear, both semantically and logically,’ that 10241 changed the 
original standard for dismissal set up by 9835. Under 9835, the concept of “‘rea- 
sonable belief” meant that the weight of evidence presented had to be great 
enough affirmatively to persuade the board that the individual was disloyal. 
“Reasonable doubt,” under 10241, on the other hand, means only that on the 
facts presented it may be intelligently questioned that the individual is actually 


15 U.S.C.A. §631 note (Supp., 1950), 1 Code Fed. Regs. 129 (Supp., 1947). The pro- 
cedure calls for screening every employee and applicant. When derogatory information 
about an individual is found, a full field investigation is made. If the investigation indi- 
cates possible disloyalty, the employee is given a hearing before a departmental loyalty board. 
Should the board recommend dismissal, he may appeal to the department head and thence to 
the Loyalty Review Board set up by the Civil Service Commission. The Loyalty Review 
Board may also review any case on its own initiative. 14 Fed. Reg. 655 (1949). 


* Bailey v. Richardson, 182 F. 2d 46 (App. D.C., 1950), aff’d by an equally-divided court, 
341 U.S. 918 (1951), examined at length the question of what constituted ‘‘evidence”’ within the 
meaning of 9835. Although it was strongly contended that ‘‘evidence’”’ meant only that which 
would be judicially acceptable, this view was rejected on the ground that it was inconsistent 
with other policies of 9835, i.e., safeguarding the identity of secret informers and notifying the 
employee of only that evidence the disclosure of which would be compatible with security. 
Evidence in 9835 is therefore taken to mean ‘‘any proof that may lead to a conclusion. It is 
not limited to such evidence as is admissible under the common-law rules of evidence.”’ 
Transcript of Record at 107, Bailey v. Richardson, 341 U.S. 918 (1951). 


* For the purposes of the federal loyalty program, ‘‘advocacy of whatever change in the 
form of government or the economic system of the United States, or both, however far- 
reaching such change may be, is not disloyalty unless that advocacy is coupled with the ad- 
vocacy or approval . . . of the use of unconstitutional means to effect such change.’ 13 Fed. 
Reg. 254 (1948). (Emphasis added.) Brief for Respondents at 74, 95, Bailey v. Richardson, 
341 U.S. 918 (1951). 

*5 U.S.C.A. § 631 note (Supp., 1952), 16 Fed. Reg. 3,690 (1951). 


5 Since no statement of purpose accompanied 10241, the reason for its issuance is open to 
conjecture. A plausible reason would be the increased realization of national peril caused by the 
entry of Communist China into the Korean War. The fact that less than one one-hundredth 
of one per cent of the employees and applicants screened in the loyalty program had been dis- 
charged or refused employment under the standard of 9835 (while another tenth of one per 
cent resigned during investigation) might have led the executive to fear that the standard of 
reasonable belief imposed upon the government a burden of proof which was excessive. An- 
other possible reason would be political pressure from those who felt the program was not 
being prosecuted with sufficient vigor. See Emerson & Haber, Political and Civil Rights in the 
United States 563, 566-67 (1952). 

* It is not enough to show that the individual is a member of proscribed groups; the reason- 
able belief must concern the personal disloyalty of the individual qua individual. Kutcher v. 
Gray, 199 F. 2d 783 (App. D.C., 1952). 
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loyal.” This does not mean that either the burden of coming forward or the bur- 
den of persuasion is shifted from the investigator to the investigated ;* it means 
that the evidence need only induce reasonable doubt of loyalty rather than rea- 
sonable belief of disloyalty. As Seth W. Richardson, former chairman of the 
Loyalty Review Board, said at the time 10241 was issued, it “lessens the degree 
of proof... .””* 

Finally, the agency most affected, the Loyalty Review Board, has been oper- 
ating for over a year and a half on the assumption that there was indeed a 
change of standard, and no challenge to this assumption has yet been publicized. 

In effect, 9835 had made a certain group—those about whom there was a rea- 
sonable belief of disloyalty—liable to discharge. 10241 created another group— 
those whose loyalty was in reasonable doubt—and made them also liable to dis- 
charge. Though the second group logically encompasses all the members of the 
first, it also includes some who were not members of the first. 

In the course of enforcing Executive Order 10241, the Loyalty Review Board, 
on May 23, 1951, issued Memorandum No. 66, directing departmental loyalty 
boards to readjudicate under the new standard all cases in which an employee 
found dischargeable by any board under the standard of 9835 had been cleared 
on appeal.'° The case of Jason v. Alger" was concerned with an attempt to enjoin 
such a readjudication. Plaintiff, a clerk in the Post Office Department, was sus- 
pended by his departmental loyalty board on September 6, 1949, pursuant to a 
finding of reasonable belief of disloyalty. The Postmaster General affirmed the 
order. On appeal to the Loyalty Review Board, however, the finding was re- 
versed and plaintiff reinstated. 

Following the instructions of Memorandum No. 66, the departmental board, 
on January 10, 1952, notified plaintiff that another hearing would be held to de- 
termine his fitness for employment under the new standard imposed by Execu- 
tive Order 10241. Plaintiff, on receiving this notice, attempted to enjoin the con- 
templated readjudication on the ground that the prior adjudication was res 
judicata. The government conceded that it would offer no additional evidence of 
disloyalty. While plaintiff’s injunctive action was dismissed without prejudice 
because of a failure to exhaust available administrative remedies, the court 
raised the question of whether res judicata would apply to such a readjudica- 
tion.” 

7 In criminal cases, ‘‘reasonable doubt”’ serves to free the accused. 

* 10241 does not change the provisions of 9835 which require that the employing agency 
charge disloyalty, and that discharge must be made ‘‘on all the evidence,’ rules which require 
that a positive case be made against the employee. Query whether the burden of coming 
forward ee on applicants for employment by the necessity of filling out loyalty ques- 
tionnaires 

* Richardson, The Federal Employee Loyalty Program, 51 Col. L. Rev. 546, 555 (1951). 

10 By its very nature, Memorandum No. 66 could affect only a small number of employees. 
See Emerson & Haber, op. cit. supra note 5, at 563. 

4 104 F. Supp. 653 (D.C. D.C., 1952). 

1 To the degree that plaintiff desired to escape the rigors of another administrative hearing, 
the requirement that he exhaust his administrative remedies was a substantial decision against 
him. 
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The basic rules of res judicata are simple, and the major reasons for the exist- 
ence of these rules are both logical and historical. The first reason is the protec- 
tion of the parties to a law suit from relitigation of the same subject matter, with 
the consequent danger of losing the rights gained by the first adjudication." If 
“decided” issues could be reopened at any time, no one would be safe in relying 
on a judicial determination of rights. The second reason is the protection of the 
public interest in freedom from needlessly repetitious litigation.’* Res judicata, 
having developed in the courts, naturally tends most strongly to apply to the 
types of vested rights with which the courts deal. In fact, one effect of res judi- 
cata is to vest rights as between the parties before the court and their privies. 

The principal rules of res judicata are commonly referred to as “bar and 
merger” and “collateral estoppel.” “Bar and merger” is the rule that a final 
judgment rendered on the merits of a cause of action by a court having jurisdic- 
tion over the action and the parties thereto, binds the parties to the action and 
their privies on the same claim or cause of action as to those issues of law and 
fact actually raised and those issues which could have been raised. “Collateral 
estoppel” is the rule that in a second suit between the parties to the original ac- 
tion based upon a different claim or cause of action, the prior judgment operates 
as an estoppel to prevent the relitigation of all factual issues litigated and de- 
cided in the prior suit.” 

The rule of collateral estoppel, however, generally does not apply to questions 
of law litigated in the original action.’* An explanation for this is that the doc- 
trine of stare decisis normally governs the effect of previously decided rules of 
law on any given suit.'® The greater flexibility of stare decisis seems advanta- 
geous where principles of law are concerned, since if collateral estoppel were ap- 
plied to questions of law, a change in the law on the subject would produce the 
anomalous situation of leaving the original parties forever bound by a rule of 
law different from that applied to other people in the same circumstances.*° 

The rules of res judicata are seldom applied as strictly in administrative pro- 


18 E.g., Baker v. Cummings, 181 U.S. 117 (1901). 

14 See, e.g., Miles v. Caldwell, 2 Wall. (U.S.) 35, 39 (1864). 

% The rule of ‘“‘bar and merger” developed from Roman jurisprudence, while that of 
‘collateral estoppel”’ was derived from the medieval Germanic law. Millar, The Historical 
Relation of Estoppel by Record to Res Judicata, 35 Ill. L. Rev. 41 (1940). 

16 See, e.g., Cromwell v. County of Sac, 94 U.S. 351 (1876). 

17 Thid. 

18 “Where a question of law essential to the judgment is actually litigated and determined 
by a valid and final personal judgment, the determination is not conclusive between the 
parties in a subsequent action on a different cause of action, except where both causes of action 
arose out of the same subject matter or transaction; and in any event it is not conclusive if 
injustice would result.”” Rest., Judgments § 70 (1942). 

1 Tbid., Comment a. See also von Moschzisker, Res Judicata, 38 Yale L.J. 299, 300 (1929). 

*© United States v. Stone & Downer Co., 274 U.S. 225 (1927) (customs determination 
held not res judicata lest later determinations in other cases create dissimilarity of treatment). 
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ceedings as in the courts.”! One basic distinction in the administrative field was 
made by the case of Prentis v. Atlantic Coast Line Company.” The distinction 
was between the “legislative” and “judicial” functions of the agencies, res judi- 
cata applying only to the latter.?* This application seems proper because of the 
substantial similarity between the judicial determinations of agencies and those 
of courts.** Since the purpose of the “legislative” function, however, is to affect 
future conduct, it would be defeated by a rule perpetuating past decisions.” 

A third distinguishable function of administrative agencies is the “executive.” 
This function encompasses the execution of policies “legislatively” determined 
and the general “housekeeping”’ duties of the agencies.* Executive duties are of 
such a nature as to make res judicata inapplicable, for the constantly changing 
details of execution and internal management are not susceptible to inflexible 
rules of repose. The courts are in accord with this view and do not allow rights 
to vest solely on the strength of an executive determination.”’ 

In the judicial sphere of administrative law where res judicata is applicable, 
the distinction between fact and law remains. ‘The desire for repose on which 
res judicata rests relates primarily to findings of fact; repose on lively problems 


%1 Davis, Administrative Law § 172 (1951). The following reasons might be suggested: 
(1) Since the primary responsibility of an administrative agency is to the public, the interest 
of the public in the results of the determination should take precedence over the interest of 
the parties in putting a definite end to litigation. (2) Flexibility of policy is vital to the public 
interest. (3) There is danger in binding administrative agencies to the perpetuation of de- 
cisions based merely on informal proceedings. 

#211 U.S. 210 (1908). 

%3 Professor Davis feels this distinction is inadequate because of the practical inability to 
determine when the functions of an administrative body are ‘‘legislative,’’ and when ‘‘judicial.”’ 
He contends that a better approach would be that of ‘‘relaxation,”’ whereby, in each type of 
case, the rules of res judicata are applied only to the extent appropriate to the case. ‘“This es- 
cape from the all-or-none fallacy is fully supported in the practices of the agencies and in the 
holdings of courts. . . .”” He admits that ‘‘the proposition that res judicata may be a matter of 
degree is not articulated as such . . . ,’’ but feels that “‘the law of the subject seems to suffer 
from a lack of that articulation.”” Davis, Administrative Law 566 (1951). 


*4 ‘Orders by government officials acting in a quasi-judicial capacity, and based on ates 
proceedings, have been regarded as final and binding on the government... .” S 
United States, 100 F. Supp. 444, 447 (Ct. Cl., 1951). Accord: United States v. Burchard, 125 
U.S. 176 (1888). 


6 See Arizona Grocery Co. v. Atchison, T. & S.F. Ry. Co., 284 U.S. 370, 388-89 (1932). 
26 Davis, Administrative Law 594 (1951). 


27 In District of Columbia v. Cluss, 103 U.S. 705 (1880), it was held that the determination 
of an architect’s fee by a board of audit (‘‘it exercised little more than the function of an 
accountant’’) was not binding upon the parties. Wilbur v. United States ex rel. Kadrie, 281 
U.S. 206 (1930), held that an executive determination by the Secretary of the Interior on the 
pension rights of an Indian did not preclude later reconsideration of the subject. However, in 
Lane v. Watts, 234 U.S. 525 (1914), it was held that once #iéle to land had passed to an indi- 
vidual, the Secretary of the Interior could not reopen, even though the original grant had been 
made in the exercise of his executive functions. A transitional case is Greenameyer v. Coate, 
212 U.S. 434 (1909), holding that a rehearing in a land grant case would be allowed only until 
legal title in the land was vested in an individual. 
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of law may even be affirmatively objectionable.’ Thus, in West v. Standard Oil 
Company,” res judicata was not applied to an administrative determination of 
law, though the Court assumed that findings of fact would have been binding. 

The fact-law distinction is sharpened when there has been a change in the ap- 
plicable law between the two adjudications. Blair ». Commissioner® squarely 
held that a change in the law prevented the prior decision from collaterally 


estopping the question of law involved.™ In Commissioner v. Sunnen,® the Court 
said: 


A subsequent ... change or development in the controlling legal principles may 
make [the earlier] determination obsolete or erroneous, at least for future purposes. . . . 
Before a party can invoke the collateral estoppel doctrine in these circumstances, the 
legal matter raised in the second proceeding must involve ... the same bundle of 
legal principles that contributed to the rendering of the first judgment. 


It seems clear, then, that in administrative law, a change in the law destroys the 
res judicata effect of legal determinations based on the prior state of the law.** 

Assuming arguendo that loyalty readjudication is a judicial function to which 
the general doctrines of res judicata are applicable, it appears nevertheless that 
departmental boards are not collaterally estopped from readjudicating the 
loyalty of any federal employee. Such a proceeding involves questions of both 


% Davis, Administrative Law 568 (1951). 


%° 278 U.S. 200 (1929). The federal government had surrendered title to certain lands, 
excepting those portions known to be mineral. A ruling by the Secretary of the Interior that 
certain property was not known to be mineral was later vacated by a successor on the ground 
that the first ruling had not attempted to determine the contested issues of fact but had been 
based on a supposed rule of law. The Court assumed that had it been a ruling of fact, it would 
have been inviolate. 


8 300 U.S. 5 (1937). A beneficiary had been found taxable on trust income which he had 
assigned, on the ground that the trust was ‘“‘spendthrift’”’ according to the local law. Later, 
a court of the state whose law applied held the trust not spendthrift. In view of this, the first 
decision was held not to be binding with regard to the incidence of the tax in later years. 


*! This holding followed the dictum of Tait v. Western Md. Ry. Co., 289 U.S. 620 (1933), 
which held that a tax law determination for one year would be res judicata for the same issue 
in other years, absent an intervening change in the law, but implied that such a change would 
reopen the question. 


2 333 U.S. 591, 599, 601-2 (1948). A taxpayer had given his wife the income from some 
license contracts. A determination that the man was not taxable on the royalties paid his wife 
during one tax period did not bar reopening the question for another period’s royalties, since 
there had been an intervening change in the federal law. Note the similarity between the con- 
tinuous nature of income tax liability, employment, and the absence of a certain state of mind. 


%§Comm’r v. Western Union Tel. Co., 141 F. 2d 774 (C.A. 2d, 1944), had attempted to 
limit the holding of Blair v. Comm’r, 300 U.S. 5 (1937) to situations in which the decision in a 
federal case depended on relationships established by state law, which relationships had been 
altered by a change in the state law. It interpreted the Blair holding as treating such state law 
determinations as questions of fact in so far as the federal courts were concerned, and held that 
the Blair rule did not apply where the law was changed by intervening federal decisions. But 
Comm’r v. Sunnen, 333 U.S. 591 (1948), impliedly overruled the Western Union case. 
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fact and law.** In the prior hearing, it was determined as a fact that the em- 
ployee had a given state of mind, i.e., certain opinions and attitudes concerning 
communism and his personal duty to his own government. It was also deter- 
mined as a matter of law that certain legal consequences then attached to that 
state of mind, i.e., the employee was not within the dischargeable group. Later, 
when another dischargeable group was created, the previous determination 
that the employee’s state of mind did not place him within the first group does 
not preclude the question of whether it places him within the second. 
Inasmuch as the evidence used by the government in loyalty program cases 
often consists of past acts or states of mind, it seems arguable that the cases fall 
within the rule of United States v. Moser.* This case held that in a judicial deter- 
mination by the Court of Claims, 
a fact, question, or right distinctly adjudged in the original action cannot thereafter be 
disputed . . . even though the determination was reached upon an erroneous view or 
by an erroneous application of the law.** 


The Moser case involved the question of whether plaintiff had “served” in the 
Civil War by attending Annapolis during the war. In plaintiff’s first suit for a 
veteran’s pension, the applicable statutory law was incorrectly interpreted to say 
that he was a member of a group that had served. Even when the interpretation 
of the law changed, the first suit was held res judicata on the fact of his member- 
ship in this group and consequent right to continue receiving the pension. In ef- 
fect, then, this suit had vested plaintiff’s right to the pension. If, in loyalty re- 
adjudication cases, the hearings under Executive Order 9835 had adjudged the 
fact that the employee in question belonged to a “loyal” group, he might have 
the right not to be later dismissed on a charge of disloyalty based on the same 
evidence as was presented in the first hearing. The prior hearing, however, did 
not find as a fact that the employee was loyal; it merely found that he was not 
a member of the group whose discharge was required by the standard then in 
force. When the promulgation of Executive Order 10241 created another dis- 
chargeable group, the Moser rule would not forbid a determination of whether 
or not the employee was a member of the Jatier group. 

It appears, therefore, that even if it were properly assumed that this is a field 
in which the general principles of res judicata apply, there would be no actual 
application to employee loyalty cases because the change in the standard of dis- 

%* That the change in law in loyalty cases is made by executive order rather than by 
statute seems unimportant. In Continental Oil Co. v. Jones, 176 F. 2d 519 (C.A. 10th, 1949), 
a mere change in administrative regulations was held to make res judicata inapplicable. Cer- 
tain gathering movements of crude oil had previously been held not subject to a transporta- 
tion tax under the Treasury Department regulations then in force. The regulations were later 


changed to make these movements taxable, and the prior determination did not collaterally 
estop the question of liability under such tax. 


% 266 U.S. 236 (1924). 
* Thid., at 242. 
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charge made by 10241 was a change in the pertinent law creating a new group of 
employees required to be discharged.*’ 

Moreover, the assumption that this is a field in which the general principles of 
res judicata apply is probably incorrect. The determination of employee qualifi- 
cation clearly seems to be an executive function.* Therefore, the general rule 
that no rights vest in an executive decision® should apply. The traditional line 
of decisions on the rights of government employees has been fully in accord with 
this rule. These decisions held that, absent statutory protection, a government 
employee had no vested right in his job and could be dismissed at the will of his 
employer.* 

The recent case of Wieman v. Updegraff amended this traditional line, 
however, and held that sufficient right in a government job vests in its holder to 
protect him from wholly arbitrary discharge. If the right vested in an employee 
by the Wieman case were a property right, he could not be deprived of that right 
without due process of law. It might conceivably be argued that where property 
relationships are involved, the concept of due process would include the protec- 
tion of res judicata. 


However, the Wieman case does not seem to have created a property right in 
a job. 

It is sufficient to say that constitutional protection [of due process] does extend to the 
public servant whose exclusion . . . is patently arbitrary or discriminatory.“ 

Thus the government’s right to discharge its employees “for such cause as will 
promote the efficiency of [the civil service]’’* is tacitly recognized. 

In conclusion, it appears that, since the employee loyalty cases are decided 
by an agency of government acting in an executive capacity, the power of deci- 
sion is not limited by any application of the rules of res judicata. However, this 
does not preclude the larger question of whether the loyalty program itself is in 
keeping with our Constitution and our traditions. 


#7 The obvious considerations bearing upon the ‘‘justice’’ of this result are the interest of 
employees in job security and the public interest in the employee good morale and efficiency 
which this would promote, balanced against the public interest in an effective loyalty pro- 
gram with the perhaps necessary concomitant of executive power to change the standards of 
discharge. 

**‘*Even in normal times and as a matter of ordinary internal operation, the ability, in 
tegrity and loyalty of purely executive employees is exclusively for the executive branch of 
Government to determine, except in so far as the Congress has a constitutional voice in the 
matter.’’ Bailey v. Richardson, 182 F. 2d 46, 51 (App. D.C., 1950). Statutory limitation upon 
this function requires only that discharge be made with notice and for valid cause. 37 Stat. 
555 (1912), as amended, 5 U.S.C.A. § 652(a) (Supp., 1950). 


#* See note 27 supra. 
“ Myers v. United States, 272 U.S. 52 (1926). This case was limited by Humphrey’s 


Executor v. United States, 295 U.S. 602 (1935), only insofar as Congress imposed special 
limitations upon the discharge of a specified class of officials. 


® 344 U.S. 183 (1952). @Tbid., at 192. 
37 Stat. 555 (1912), as amended, 5 U.S.C.A. § 652(a) (Supp., 1950). 
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THE CLASS ACTION DEVICE IN ANTISEGREGATION CASES 


The last several years have seen an increase in the number of suits brought 
in the federal courts to complain of the denial to minority groups of certain 
claimed constitutional guarantees. The conduct complained of is labelled “dis- 
criminatory”—the refusal, by or under color of state authority, to allow a “mi- 
nority” group the use of certain facilities or the enjoyment of certain privileges 
which, it is urged, must be available for the benefit of all citizens equally. Many 
such actions are brought under Federal Rule 23, or similar state rules,’ in behalf 
of all the members of the affected group, rather than in the sole behalf of plain- 
tiffs actually before the court. The relevant portions of Rule 23 provide: 

(a) REPRESENTATION. If persons constituting a class are so numerous as to 
make it impracticable to bring them all before the court, such of them, one or more, 
as will fairly insure the adequate representation of all may, on behalf of all, sue or 
be sued, when the character of the right sought to be enforced for or against the 
class is 

(1) joint, or common, or secondary in the sense that the owner of a primary right 


refuses to enforce that right and a member of the class thereby becomes entitled to 
enforce it;... or 


(3) several, and there is a common question of law or fact affecting the several 
rights and a common relief is sought. 


Taking the viewpoint of plaintiffs’ counsel, the aim of this comment is to discuss 
the difficulties and advantages of using the class action device in “‘antisegrega- 
tion”’ litigation. Segregation is herein used to mean any policy of discriminatory 
treatment of a minority group. 


I 


An obvious point should be noted at the outset, namely, that segregation 
is a group phenomenon. Although the effects of discrimination are felt by each 
member of the group, any discriminatory practice is directed against the group 
as a unit and against individuals only as their connection with the group invokes 
the antigroup sanction. Negro students in the South are provided with separate 
school facilities because they possess ascertainable characteristics common to 
other persons which enable legislatures to promulgate laws solely in terms of 
those characteristics. Similarly, the use of public swimming facilities in some 
southwestern cities is forbidden to persons of Mexican or Indian origin on a 
group-identification basis. If segregration is a wrong, it is a group wrong, and 
the mode of redress must be group-wide to be adequate. 

1 For a review of the state law before the Federal Rules were promulgated see Wheaton, 
Representative Suits Involving Numerous Litigants, 19 Cornell L.Q. 399 (1934). After pro- 
mulgation of the Rules, several states adopted the provisions of Rule 23. See, e.g., Ariz. Code 
Ann. (1939) §§ 21-524 through 21-526; Ark. Stat. Ann. (1947) § 27-809; Colo. Stat. Ann. 
(1935), Rules of Civil Procedure, Rule 23; Delaware, Rules of Court of Chancery, Rule 23; 


Code of Iowa (1950), Rules of Civil Procedure § 42; N.M. Stat. Ann. (1941), Rules of Civil 
Procedure, § 23. (In New Mexico, however, the old class action rule also remains in effect.) 
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One reason that the class action appears to be an advantageous method of 
securing relief for the group is that a favorable decree will in its terms apply to 
all members.? A decree rendered in an action brought by an individual on 
grounds that he is being discriminated against will require the defendant to de- 
sist from such practices only where the individual is concerned. The position of 
the group will improve only if compliance with the decree by the defendant in- 
cidentally inures to the benefit of all members. But a decree rendered in a class 
action will benefit directly the group as a unit. 

Although the law is not settled on this question,’ a second advantage of the 
class suit in racial discrimination cases may be that any one of the members of 
the class can ask enforcement of a favorable decree.‘ If the decree, although by 
its terms restraining discrimination against any person in the group, could be 
enforced only by the class representative named in the original action, its effec- 
tiveness would be limited. For example, the decree would be enforceable only 
while the named plaintiff is still alive. Further, the named plaintiff might leave 
the jurisdiction and not be disposed to return to seek enforcement of a decree 
which would no longer concern him; or, even if alive and in the jurisdiction, the 
named plaintiff may not desire to ask enforcement of the decree. Finally, it is 
even doubtful whether the named representative can ask enforcement of the de- 
cree in behalf of others of his class if the decree has been complied with where 
he himself is concerned.' If the group nature of the remedy is to be made recip- 
rocal to the group nature of the wrong, any member of the class to whom the 
decree applies should have standing to demand its enforcement. The right of un- 
named members of a class to seek enforcement of a decree is treated more fully 
in part IIT below. 

In view of the group nature of the wrong, the problem of mootness may be a 
serious one where an individual sues in hisown name only. Once the suit is begun, 
the defendants may decide to alter their treatment of the individual plaintiff 

* The language in Thomas v. Hibbitts, 46 F. Supp. 368, 371 (D.C. Tenn., 1942), is typical: 
‘*Plaintiff is entitled, in his own behalf and in behalf of the class whom he represents, to the 
issuance of an injunction restraining the defendant Board of Education, its officers, agents and 
employees, from making any discrimination against plaintiff and the class whom he repre- 
sents in fixing salaries to be paid to school teachers for the next fiscal year and succeeding 
years on the grounds of race or color.’”’ In Elmore v. Rice, 72 F. Supp. 516, 528 (D.C. S.C., 
1947), aff'd, 165 F. 2d 387 (C.A. 4th, 1947), the district court said, ‘“The prayer of the com- 
plaint for a declaratory judgment will therefore be granted by which it will be adjudged that 
_ plaintiff and others similarly situated are entitled to be enrolled and to vote in the prima- 


. and the defendants and their successors in office will be enjoined from excluding 
qualifed voters from enrollment and casting ballots by reason of their not being persons of 
the white race.” 

* See part III infra for a discussion of enforceability. 

*In Wilson v. City of Paducah, 100 F. Supp. 116 (D.C. Ky., 1951), a motion by a member 
of the class, who was not named in the original complaint, to intervene after judgment and 
ask for an injunction was granted. 

* Because the question would be moot, i.e., there would be no controversy between the 


named plaintiff and the defendant. See discussion, pages 579-80 infra, on Gray v. Board of 
Trustees, 342 U.S. 517 (1952). 
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rather than have their general policy of segregation put to the test of litigation.‘ 
The individual plaintiff may be admitted to the municipal swimming facilities or 
to the state law school in order to block a court determination of the issue. 
Moreover, in the ordinary school segregation case, the plaintiff may literally 
graduate out of being entitled to relief if, by the time the final decision is ready, 
he has completed his matriculation. Bibb ». Mayor of Alton is a ready example. 
In that case, nine years’ time was required before the Supreme Court of Illinois 
finally ordered that the plaintiffs be admitted to the public school system on a 
nonsegregated basis.’ Had the plaintiffs been over school age at the time of the 
last appeal, the order would probably not have issued because there would have 
been no controversy between the parties. 

There is some doubt whether the same result would obtain if an action is 
brought for the benefit of an entire class. The Court of Appeals for Eighth Cir- 
cuit has held that before a class action can be dismissed, there must be some evi- 
dence of permanent abandonment of the discriminatory policy complained of.* 
The court in Morris v. Williams® said that one reason the action would not be 
dismissed on the claim of defendants’ counsel that the discriminatory salary 
schedule had been replaced by a nondiscriminatory schedule was that “there is 
no assurance . . . that such usage and custom may not be resumed at any time, 
even though presently abandoned.” The court recognized that the harm sought 
to be corrected by the litigation was discrimination against a group, and hence 
held that the action could not be dismissed until there had been a decision on 
the merits. The court believed that the controversy could not be said to be moot 
until it was clear that over-all discriminatory practices had been abolished. 

In Gray v. Board of Trustees," a recent Supreme Court case, a somewhat dif- 
ferent situation was presented. The plaintiffs wanted to apply for admission to 
the University of Tennessee but were refused application blanks, presumably 
because of University policy against admission of Negroes. They brought an 
action for themselves and others similarly situated to enjoin the University from 
denying to Negroes the right of admission. The district court declared that the 
plaintiffs were entitled to admission to the University,” but declined to issue an 


$ Just the opposite might very well be true. Defendants may be anxious to have a court 
determination in order to have the legality of their policy settled, particularly if they believe 
the decision would be in their favor. 

7 The action was remanded on the first appeal, the court holding that it had been improper 
for the trial court to exclude evidence of the general nature of the discrimination. 179 Ill. 615, 
54 N.E. 421 (1899). The Illinois Supreme Court reversed three more verdicts for the de- 
fendants on the grounds that the verdicts were against the weight of the evidence. 193 Ill. 309, 
61 N.E. 1077 (1901); 209 Ill. 461, 70 N.E. 640 (1904); 221 Ill. 275, 77 N.E. 429 (1906). After 
another verdict for defendants, the court granted plaintiffs the relief they asked without a 
jury verdict, on the grounds that the evidence was clearly in plaintiffs’ favor. 233 Ill. 542, 
84 N.E. 664 (1908). 

* Morris v. Williams, 149 F. 2d 703 (C.A. 8th, 1945). 

* Ibid. 1° Thid., at 709. 1 342 U.S. $17 (1952). 


® Gray v. University of Tennessee, 97 F. Supp. 463 (D.C. Tenn., 1951). 
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order because it believed “that the University authorities will either comply 
with the law as herein stated or take the case up on appeal. . . .”!* The plaintiffs 
appealed the case in order to obtain a favorable decree,’ but before the case 
reached the Supreme Court, they were granted admission to the University. The 
Supreme Court held that the substantive issue could not then be decided be- 
cause “appellants requests for admission to the University of Tennessee have 
been granted and . . . there is no indication that any person ‘similarly situated’ 
will not be afforded the same treatment. . . .”* This result seems questionable. 
In dismissing the action because of mootness, the Court relied on the fact that 
the original complainants had been admitted to the University. What the plain- 
tiffs challenged by bringing the action, however, was the Trustees’ policy of re- 
fusing admission to Negroes as a group. It would appear, therefore, that the 
Court should have required a showing that the over-all policy had been aban- 
doned before declaring the issue moot. The action taken by the Trustees in ad- 
mitting the representative plaintiffs to the University could have been a maneu- 
ver calculated to evade a court determination of the legality of their policy. The 
issue properly submitted was, however, precisely whether the Trustees’ broad 
nonadmission policy as to Negroes was legally objectionable. It is submitted 
that if an action be brought in behalf of a class, relief as to the individual explic- 
itly named should not have the effect of making the question moot unless the 
defendants accompany it with assurance that the relief is truly a reflection of a 
policy change." 

Even under the doctrine of the Gray case, there are certain intervention rules 
which will, to some extent, protect the class from tactics used to avoid a court 
determination of the constitutionality of the defendants’ policies. Although not 
expressly provided for by Rule 23, any member of the represented class may in- 
tervene as a party to the action.'”? Whenever there is a threat that the defendants 
will attempt to alter discriminatory practices vis 4 vis the representative as a 
move to make him ineligible to continue prosecution of the action, any member 


18 Thid., at 468. 


4 Before the trial on the merits, a three-judge court refused to take jurisdiction of the case. 
100 F. Supp. 113 (D.C. Tenn., 1951). This refusal was one basis of the appeal to the Supreme 
Court. 

6 342 U.S. at 518. 


16 That relief given to the plaintiff in an individual action should have the effect of making 
the question moot is not disputed. Courts very often decline to decide abstract points of law 
in the absence of a controversy. The contention is simply that relief to the representatives is 
not necessarily relief to the class, and a justiciable controversy might exist after the complaints 
of the representative have been satisfied. 


17 Rule 24(a)(2), Fed. Rules Civ. Proc., provides for intervention of right ‘‘when the repre- 
sentation of the applicant’s interest by existing parties is or may be inadequate, and the 
applicant is or may be bound by a judgment in the action. . . .” An applicant may be per- 
mitted to intervene ‘‘when [his] claim or defense and the main action have a question of law 
or fact in common.”’ Rule 24(b)(2). The members of a class represented in a class action would 
come under one or the other of these provisions. See System Federation No. 91 v. Reed, 180 F. 
2d 991 (C.A. 6th, 1950), discussed pages 590-91 infra. 
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of the plaintiff class may intervene and act as representative of the class in place 
of the original plaintiff. In this way, it can be made more difficult for the de- 
fendants to avoid determination of the substantive issue. 

In the same way, the liberal intervention provisions which apply to class ac- 
tions can prevent the dismissal or compromise of an action if, for any reason, the 
original representative decides not to carry on. If there is a threat of dismissal 
or compromise, another member of the class can join as plaintiff, and the original 
representative can then cause a dismissal only as to himself.'* The new party 
would continue to represent the class. Protection is also given to the interests of 
the class by the provisions of part (c) of Rule 23,'* which gives the court discre- 
tion to require that notice be given to members of the class before the action is 
dismissed or compromised. The members of the class are thus given the oppor- 
tunity to intervene.”® That part of the rule which makes approval of the court 
necessary to dismissal or compromise of a class action would, when exercised 
wisely, prevent either dismissal or compromise detrimental to the best interests 
of the class. 

Another advantage of the class action device in this type of case is that it aids 
the plaintiffs in showing the seriousness of the discriminatory practice com- 
plained of. Use of the device itself carries an implicit declaration that the al- 
leged wrong is general, widespread, and a matter of state policy. Moreover, if the 
action were brought by an individual only on his own behalf, evidence of the 
group nature of the wrong might not be relevant.” But in a class suit, evidence 
of discrimination against any and all members of the class would be admissible, 
enabling the plaintiff to broaden the nature of his proof and increase the diffi- 
culties of rebuttal. 

Further, individual plaintiffs asking relief from discriminatory practices 
might be viewed by the court and by the community as malcontents or eccen- 
trics. The reception given to the commencement of such an action would proba- 
bly be much better if it were brought in the name of and on behalf of the entire 
group affected by the segregation. Class representatives would appear not so 
much as a few plaintiffs with a grudge, but as part of a group with a justifiable 
claim. Courts also might be reluctant to make such sweeping decisions when 


18 See 3 Moore’s Federal Practice 3,553 et seq. (2d ed., 1948). 


19 Rule 23(c), Fed. Rules Civ. Proc., reads as follows: ‘‘(c) DISMISSAL OR COMPRO- 
MISE. A class action shall not be dismissed or compromised without the approval of the 
court. If the right sought to be enforced is one defined in paragraph (1) of subdivision (a) 
of this rule notice of the proposed dismissal or compromise shall be given to all members of the 
class in such manner as the court directs. If the right is one defined in paragraphs (2) or (3) of 
subdivision (a) notice shall be given only if the court requires it.”’ 

© Tt has been held, in a stockholders’ derivative action, that one who has been given notice 


of a proposed dismissal or compromise is a ‘‘party’’ to the proceedings in the sense that he has 
a right of appeal. Cohen v. Young, 127 F. 2d 721 (C.A. 6th, 1942). 


™ However, in Bibb v. Mayor of Alton, 179 Ill. 615, 54 N.E. 421 (1899), it was held that 


evidence of widespread discrimination was relevant, although the action was not a class 
action. 











582 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


only an individual complains, because of their far-reaching effects on the estab- 
lished policies of the community. 

In order to obtain relief for the entire group without the use of the class action 
device, it would be necessary for all of the members of the group to join as plain- 
tiffs in the action. Looking at the kinds of groups for which relief is sought in 
antisegregation litigation, it can be seen at once that it would be an impossible 
task to organize the members into cohesive groups of parties plaintiff. The pri- 
mary obstacles are the large number of members in many of the groups, their in- 
accessibility, and very often their unwillingness to participate in a lawsuit (a ven- 
ture about which many of the group may know very little), particularly one 
which does not offer them any monetary gain and might carry with it the bur- 
den of considerable expense. At the same time that the class action proceeds to- 
ward an end which is to secure to the group its constitutional privileges, it can 
be an incentive for the participation of all members of the group in a common 
fight. Those who are conducting the litigation, very often group and community 
leaders, may use the class suit as a focal point around which to center group par- 
ticipation and interest. Money contributions may be sought, meetings may be 
called, participation in the organization leading the civil liberties fight may be 
solicited. Probably, group participation and interest could not be aroused to this 
extent if the pending or proposed action were brought by individuals asking for 
private rather than group-wide relief. 

A favorable decree in a class action grounded on segregation may, in one 
sense, be said to force a political judgment on some members of the group in- 
volved. The suit is brought in the name of the class and for its apparent benefit 
by self-constituted class representatives. No referendum need be conducted 
among the members of the group seeking their approval of the action, but in 
spite of this the plaintiff is allowed to sue for himself and for “all others similarly 
situated.” The feeling of the majority on the issue posed for decision is, as a fac- 
tual matter, unknown. The conclusion contended for by the class representative 
may be one which some members of the class oppose or about which many are in- 
different or undecided. Yet the class suit is brought in behalf of all members of 
the group, and the results of the action will certainly affect them. If, for ex- 
ample, Governor Byrnes can be expected to abandon public education in South 
Carolina should Plessy v. Ferguson™ be overruled, an action brought by the puta- 
tive class representatives** may lead to a result which many South Carolina Ne- 
groes would deem worse than continued segregation. Can it be argued, then, 
that since continued segregation raises a political as well as a legal issue, the 
democratic principle of free choice requires that all members of the group affect- 
ed be given an opportunity to pass upon the question whether the proposed class 
suit should or should not be brought? And further, should not the class be given 

#163 U.S. 537 (1896). 


* Briggs v. Elliott, 98 F. Supp. 529 (D.C. S.C., 1951), cause remanded, 342 U.S.350 (1952), 
decided on remand, 103 F. Supp. 920 (D.C. S.C., 1952), appeal pending, S. Ct. Docket No. 101. 
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some choice as to who shall represent them, this being not only a tactical ques- 
tion but also a consideration going to the group’s prestige as it is affected by the 
court’s and the community’s attitude toward its representatives? 

On the other hand, it may be said that most members of a large group are re- 
signed and quiescent in the face of prevailing practice. They may think that any 
action on their part will be futile, or that active criticism of the status quo may 
result in retribution against them as individuals. Under these circumstances, it 
may be that the making of political judgments for an inert and perhaps intimi- 
dated group of people is the proper function of the group’s leaders. It is also true 
that any member of the class opposed to the objectives of the class action may 
actively oppose it by joining as a defendant or appearing as a witness for the 
defense. 

II 


When a constitutional right is set up in behalf of a class, courts ordinarily find 
no difficulty in allowing use of the class action device.** However, in two recent 
cases involving alleged discrimination, use of the class suit was held improper. 

In Willioms v. Kansas City,™ the plaintiffs sought an injunction restraining 
the city from denying them and other Negroes “similarly situated” admission to 
certain municipal swimming facilities. The court stated, as an elementary prin- 
ciple of constitutional law, that “it is the individual who is entitled to equal pro- 
tection of the law . . . [he] alone may complain that his constitutional! privilege 
has been invaded, and he has no standing to sue for the deprivation of similar 
civil rights of others.” Sweatt v. Painter,” McCabe v. Atchison, Topeka & Santa 
Fe Railway Company, and Gaines v. Canada* were cited to support the propo- 
sition that the constitutional right to equal protection is a “personal’’ one, be- 
longing solely to the individual. However, there seems to be little in any of these 
cases to indicate that the Supreme Court found something so unique about the 
“persona!” nature of a constitutional right that such right must now be held in- 
capable of assertion by a class of individuals.*® Further, Federal Rule 23(a)(3) 

** One obvious reason is that defendants’ counsel do not often object to use of a class suit. 
Reasons for their failure to object might include: (1) willingness to have the matter decided 
as to all the class in one litigation; (2) belief that all members of the class would be concluded 
by a result adverse to them; and (3) lack of concern with the matter because of concentration 
on the substantive questions presented by the litigation. The major part of the defense will go 


to the issue of legality of the segregation. If the defendant is successful with his substantive 
arguments, there is no need to raise the procedural question. 


* 104 F. Supp. 848 (D.C. Mo., 1952). 

* Thid., at 857. 

#7 339 U.S. 629 (1950). 

* 235 U.S. 151 (1914). #9 305 U.S. 337 (1938). 


* McCabe v. Atchison, T. & S. F. Ry. Co., 235 U.S. 151 (1914), was a case in which five 
Oklahoma Negroes sought to enjoin certain railways from complying with an Oklahoma statute 
which provided that the railways maintain separate facilities for Negro passengers. The Court 
held the constitutional right ‘‘personal”’ in response to defendants’ argument that it was not 
obliged to carry dining and sleeping cars for Negroes because of the small volume of Negro 
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makes express provision for use of the class suit where ‘“‘the character of the 
right sought to be enforced for or against the class is . . . (3) several... .” 

An Alabama federal district court, in Mitchell v. Wright," has held the class 
suit device inappropriate in an action to enjoin the registrar of voters of Macon 
County from refusing to register Negroes solely because of race. Because “[rjeg- 
istration is an individual matter,”’* the court held that it could not determine 
the question of unconstitutional discrimination by groups or classes. The argu- 
ment was made that since there are certain special qualifications required for 
registration, a class suit is improper. This position apparently rests on the fact 
that it was not shown that there were other Negroes who met the qualifications. 
It is clear, however, that there are some qualifications on every right given by 
the state. The right to use recreational facilities, for example, is conditional on 
using them in an orderly manner, and is dependent on certain health and clean- 
liness qualifications. Therefore, the court’s argument regarding qualifications 
would prove that the use of the class action device to enforce any civil or politi- 
cal right is infallibly improper, since all such rights carry some qualification. 

There is another interesting consideration involved in Mitchell v. Wright and 
Williams v. Kansas City. In both of those cases, the courts seem to require pre- 
existing proof of discrimination before conceding the existence of the class. In 
the Mitchell case, the court said that the mere allegation of discrimination 
against Negroes other than those named as plaintiffs would not suffice to put 
them in a class with the named plaintiffs. First, there must be a finding that 
there was discrimination against each Negro, and “only after such finding, if 
true, would that person become a member of such class.”** The Williams court 
also held that a showing of discrimination against others than the named plain- 
tiff was a prerequisite to the use of the class suit device. The court said: “Such 
proof is essential to the individual plaintiffs’ theory of the action,’ i.e., the 
class action theory. Requiring proof of discrimination against the class before 
allowing the plaintiff to sue for the benefit of the class is like requiring that a 
plaintiff in a tort action prove that he was damaged before conceding that he has 


traffic: “[Such an argument] makes the constitutional right depend upon the number of persons 
who may be discriminated against, whereas the essence of the constitutional right is that it is a 
personal one... . It is the individual who is entitled to equal protection of the laws... .” 
Tbid., at 161. In Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938), the Supreme Court 
held that the question of whether other Negroes, like the plaintiff, desired to enter the Univer- 
sity of Missouri Law School was immaterial to the plaintiff’s right to be admitted. The Court 
said that ‘‘petitioner’s right was a personal one. It was as an individual that he was entitled 
to equal protection of the laws, and the State was bound to furnish him within its borders 
facilities for legal education substantially equal to those which the State there afforded for 
persons of the white race, whether or not other Negroes sought the same opportunity.” Ibid., 
at 351. Sweatt v. Painter, 339 U.S. 629 (1950), restates the proposition that the individual is 
entitled to equal protection apart from his group connection. 

" 62 F. Supp. 580 (D.C. Ala., 1945). 

* Thid., at 582. 3 Tbid., at 583. 


104 F. Supp. 848, 857 (D.C. Mo., 1952). 
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standing to sue. It would seem that the claim of discrimination against the class 
should itself justify the use of the class action device. 

Counsel for the plaintiffs in the Mitchell case had referred the court to 
McDaniel v. Board of Public Instruction.” In that case the plaintiff brought suit 
for himself and others similarly situated for a declaratory judgment and an in- 
junction to restrain the Board of Public Instruction from paying lower salaries 
to colored teachers. The McDaniel case held that the action was a class action 
authorized by Federal Rule 23. The court in Mitchell v. Wright distinguished the 
McDaniel case on the grounds that in McDaniel the class involved was sufficient- 
ly definite to admit of identification, while in the present case the class was dif- 
fuse and uncertain of identity. The requirement of definiteness (although, for 
reasons discussed below, of doubtful validity) finds some justification in the rule 
of Hansberry v. Lee.* There, the Supreme Court held that a class action could 
effectively be maintained only in the certainty that the interests of the class 
members are all friendly to the object of the litigation. Definiteness as to the 
identity of the class membership might be thought to be a prerequisite to such 
certainty, if such certainty is at all possible. 

This position suggests the necessity of a breakdown of the cases in terms of 
the definiteness of the classes involved, and the Mitchell court, in distinguishing 
McDaniel, appears to hint at the potentialities of this approach. Such a break- 
down might begin at the point of least definiteness in cases where the alleged 
discrimination affects an entire group and requires of them no special relation- 
ship to the state, except as citizens. The ordinary case involving segregated 
municipal facilities would be an example. The breakdown could continue with 
cases in which, although no contractual relationship exists between the class and 
the state, the former is more definite and readily ascertainable by virtue of the 
fact that its members are required to have demonstrated that they conform to 
certain qualifications placed upon the right asserted. The Gray case,*’ involving 
admission to a university, is an illustration. The last group in such a breakdown 
would consist of those cases in which the plaintiff class has a contractual rela- 
tionship with the state such as that of employment as in the McDaniel case. 
Having established an ascending order of definiteness, and conceding the diffi- 
culty of drawing the lines of distinction in every case, it might be argued in the 
light of the certainty requirement of Hansberry v. Lee that the class suit device 
may properly be used only where the class itself is reasonably definite and 
capable of ascertainment. Thus, where the members of a plaintiff class are prom- 

% 39 F. Supp. 638 (D.C. Fla., 1941). 

6311 U.S. 32 (1940). See discussion part III infra. 

*7 Gray v. Board of Trustees, 342 U.S. 517 (1952). 

** The contractual relationship would not necessarily have to be with the state. In Tunstall 
v. Brotherhood of Locomotive F. & E., 148 F. 2d 403 (C.A. 4th, 1945), the plaintiff class con- 
sisted of certain employees of the Louisville & Nashville Railroad. The members of the class 


in System Federation No. 91 v. Reed, 180 F. 2d 991 (C.A. 6th, 1950), had certain rights by 
virtue of their employment. Cases of this sort would fall within the category outlined. 
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isees under a contract with the defendant, certainty as to their number and iden- 
tity would be very great and use of the class suit device eminently proper. 
Where, on the other hand, the class sought to be represented numbered all the 
Negroes in the community, or perhaps all the Negro school children, certainty 
would be at a minimum and use of the class action doubtful. The special quali- 
fication cases would fall somewhere between these two extremes, propriety of the 
class action perhaps depending upon the stringency of the qualifications. 

It may be said on the other hand that certainty as to those who constitute the 
class is not a prerequisite to maintaining a class action. According to Federal 
Rule 23, the class action device is available to classes with “numerous” member- 
ship. The Rule itself does not contain a requirement that the membership of the 
class be definite—i.e., certain in the sense that the members can be named—and 
the provision that a class action can be used for the benefit of classes with nu- 
merous members gives weight to the proposition that certainty as to member- 
ship is not required. Nevertheless, it must be admitted that the courts speak fre- 
quently of a “‘definiteness” requirement. It seems, however, that “definiteness”’ 
is not generally intended to mean certainty as to who might be able to take ad- 
vantage of the result of the litigation, but rather a certain delineation as to the 
requirements for membership in the class. 

In this sense, the definiteness requirement can be met easily by the plaintiff 
class in any antisegregation litigation: all members of the plaintiff class are cer- 
tain to possess the racial, religious, or nationa] characteristics which have made 
them the object of special treatment. If the group complaining is definite enough 
to be segregated from the rest of the community, it would seem that the mem- 
bers should have enough common characteristics so that a class action could be 
conducted on their behalf. Both legislative and administrative policies are di- 
rected at the class in terms of those characteristics. If the state treats members 
of a certain minority group as a group in fact by making it the object of ordi- 
nance or statute, this is some indication that the group can be treated as such 
for purposes of civil procedure. 

In Parker v. University of Delaware, the plaintiffs were suing for themselves 
and others similarly situated to restrain the university authorities from enforc- 
ing a trustees’ ruling denying them admission because of their racial status. The 
defendants contended that the class was not sufficiently well-defined to be able 
to maintain a class action. The court disagreed: 

Those Delaware Negroes who are legally interested in obtaining a college education 
and legally interested in a determination of their constitutional right with respect 
to admission to the University constitute a definite class within the meaning of the 
Rule of Court governing class actions. Indeed, the Trustees by their ruling have 


created the class, and there is a certain irony in the suggestion of the Trustees’ counsel 
that the class excluded is not sufficiently well-defined.“ 


* 75 A. 2d 225 (Del. Ch., 1950). 


Rule 23 of the Delaware Court of Chancery is the same as Federal Rule 23. 
“75 A. 2d at 227. 
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Ill 


The broad issue concerning the effects of a decree on unnamed members of the 
class in antisegregation suits may be broken down into two fundamental ques- 
tions: first, whether any member of the represented class has standing to enforce 
a favorable decree; second, whether the unnamed members of the class are pre- 
cluded by an unfavorable decision from subsequently raising the question liti- 
gated in the class suit.” 

The Supreme Court held, as early as 1853,** that the results of a class action 
were binding upon all members of the class. The Court seemed to ignore the 
last sentence of old Equity Rule 48 which provided that in class actions ‘the 
decree shall be without prejudice to the rights and claims of absent parties.” 
There was, however, much confusion about the binding effect of the decree on 
the unnamed members of a class until the decision in Supreme Tribe of Ben-Hur 
v. Cauble.“ Prior to the Ben-Hur decision, Equity Rule 48 had been replaced by 
Rule 38 of the more recent Equity Rules, and the sentence regarding the rights 
and claims of absent parties was omitted. An apparent contradiction existed be- 
tween the equitable doctrine that the members of a class fairly represented in a 
class action would be bound by the decree and the constitutional doctrine an- 
nounced in Pennoyer v. Neff,“ to the effect that the due process clause of the 
Fourteenth Amendment made it impossible to bind one by an action to which he 
was not a party. But in the Ben-Hur case, the Supreme Court held that, in the 
federal courts, the results of the original class suit would bind the unnamed 
members of the class represented. The Court said: 

If the federal courts are to have the jurisdiction in class suits to which they are obvi- 

ously entitled, the decree when rendered must bind all of the class properly repre- 
sented. . . . The parties bringing the suit truly represented the interested class. If the 
decree is to be effective and conflicting judgments are to be avoided all of the class 
must be concluded by the decree.“ 
The Ben-Hur doctrine was evidently intended to apply to all class actions. The 
decree or any collateral matter decided, whether favorably to the class or not, 
could not again be disputed by any of the members of the class. The contradic- 
tion between Equity Rule 38 and the doctrine of Pennoyer v. Neff appeared to 
have been resolved. 

In Hansberryv. Lee,” however, the Supreme Court gave some new indications 
of its view on the binding effect of class suits on members of the class. Both the 
plaintiffs and the defendants in the Hansberry case were owners of certain par- 
cels of land on which there were covenants prohibiting the sale of such plots to 
Negroes. The plaintiffs sought to enjoin a breach of the covenants. The defend- 
ants asserted that the covenant was not valid because the requisite number of 


® Both of these questions would be thought to come under the concept of res judicata. 
The reason for the division into two questions appears below. 


* Smith v. Swormstedt, 16 How. (U.S.) 288 (1853). 
#255 U.S. 356 (1921). #95 U.S. 714 (1877). 
46 255 U.S. 356, 367 (1921). 47 311 U.S. 32 (1940). 
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lot owners in the affected area had not signed the agreement. The plaintiffs al- 
leged that that question had been decided in the plaintiffs’ favor in a prior litiga- 
tion in which the present defendants had been represented as a class and by 
which they were now bound. The earlier action had been brought on behalf of 
the property owners in the restricted area to enforce the agreement and the fact 
that the required number of property owners had signed the agreement had been 
stipulated by the parties. The Court in the Hansberry case held that, although 
the present defendants were members of the class represented as seeking en- 
forcement in the prior litigation, they could not now be bound by the results of 
the earlier action. It would be improper, said the Court, “to hold that all those 
who are free alternatively either to assert rights or to challenge them are in a 
single class, so that any group, merely because it is of the class so constituted, 
may be deemed adequately to represent any others of the class in litigating their 
interests. . . .”"** The Court reasoned that because the interests of the represent- 
atives were not necessarily or even probably the same as the interests of the 
class, the absent parties had not been afforded that measure of protection which 
due process requires, and hence were not bound by the holding in the prior litiga- 
tion. The Court declined to overrule earlier decisions, such as Ben-Hur, which 
held that the matters decided in a class action were res judicata as to the entire 
class represented. But by the requirement that all of the class have the same in- 
terest in the result of the litigation, the Court appears to have said, in effect, that 
the class is never bound by the results of a class action, since there probably 
exists no group of people whose interests are all the same. There is some doubt 
that an attempt to bind a class by the results of an unfavorable decree would suc- 
ceed, in view of the decision in Hansberry v. Lee. Whether members of a class 
could seek enforcement of a favorable decree is not entirely clear from the Hans- 
berry decision. 

When Federal Rule 23 was promulgated, it divided the class action into three 
categories. According to Professor Moore, one of the draftsmen of the rules, 
class actions are divided into the true, the hybrid, and the spurious, the require- 
ments for each, and their legal consequences, being different.** The so-called 
“hybrid” class suit will not be considered here because it is not important to our 
discussion.® The true class suit is one in which it would be necessary, except for 
the use of the class action device, for all of the members of the class to join." All 
of the matters decided in the true class suit are said to be res judicata as to the 
represented class and its adversary." The spurious class suit, on the other hand, 

* Thid., at 45. * Moore, op. cit. supra note 18, at 3,434-70. 

© The hybrid class suit is provided for by Federal Rule 23(a)(2): a class suit is proper when 
the character of the right sought to be enforced for or against the class is “‘several, and the 
object of the action is the adjudication of claims which may or do affect specific property in- 


volved in the action.” Since there is ordinarily no specific property involved in antisegregation 
litigation, — (a)(2) of Rule 23, and the type of class suit it provides for, will not be 
considered h 


aeons ox cit. supra note 18, at 3,435. This seems to be similar to the old equity re- 
quirement for a class suit. Story’s Equity Pleadings §§ 94-135 (10th ed., 1892). 
2 Moore, op. cit. supra note 18, at 3,457. 
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is merely a permissive joinder device, and the members of the class are affected 
by the results of the suit only if they actually become parties.’* Hence, under 
Moore’s analysis, in order for an antisegregation suit to be enforceable by those 
members of the class who were not originally parties to the action, it would have 
to be denominated a true class action. Moore explicitly denies that the unnamed 
members of the class represented in a spurious class suit should have any right 
to enforce a favorable decree. To put the antisegregation suit into Moore’s true 
class action category, it must be said that were it not for the class suit device all 
of the members of the class would have to be joined as parties to the action. This 
would be to say that individuals have no power to enforce their constitutional 
right to equal treatment solely on their own behalf. Because of the “personal” 
and individual nature of constitutional rights, this position seems untenable. 
Thus, if the antidiscrimination class action is to fit into any of Moore’s classifi- 
cations, it must be a spurious class suit, in which case unnamed members of the 
class would thereafter be barred from enforcing a favorable decree.” 

Professor Chafee, in “Some Problems of Equity,’”’ came to conclusions very 
different from those of Professor Moore. Chafee suggests that the class suit be 
divided into two categories.*? The “Solid Class Suit” would be comparable in its 
binding effect on unnamed members of the class to Moore’s true class suit.** The 
“Invitation To Come In” would be the counierpart of the spurious class action, 
as respects its nonbinding character.** The basic difference between Chafee’s 
analysis and that of Moore is as to the necessary requisites for including any 
particular class suit in the one category or the other.** Admitting that ‘‘the line 
between Solid Class Suits and Invitations To Come In cannot be definitely 
stated,’’*! Chafee enumerated the following factors as tending to place an action 
within the Solid Class Suit category: the existence of a common question, the 
policy in favor of settling the issue once and for all, and the lack of distinctive 
individual interests of members of the class. Chafee continues: ‘‘Among contrary 
factors are the existence of strong reasons for keeping individual claims from be- 
ing barred by the failure of the group suit. . . .”** It is difficult to say whether all 
considerations would dictate that the antidiscrimination class suit falls within 
the Solid Class Suit category, or in that of Invitations. An antidiscrimination 
claim seems to be one particularly amenable to being settled by a single class 

§* Thid., at 3,465. 

% Ibid., at 3,475~76. 5 See note 30 supra. 

5¢In Jinks v. Hodge, 11 F.R.D. 346, 347 (D.C. Tenn., 1951), an action brought in behalf of 
the members of a labor union against the chief of police for alleged deprivation of civil rights, 
the court said: ‘‘If a class action at all, it is what Professor Moore in his Federal Practice calls 
a Spurious Class Suit, which is a permissive joinder device. This is based on Rule 23(a)(3).” 

*? Chafee, Some Problems of Equity 199-295 (1950). 

8 Tbid., at 280 et seq. % Ibid. 

* Moore’s requirement for the true class suit is that the members of the class would have 
been required to join, cnuet On a see ee. All other class actions, except those 
which are ‘‘hybrid’’ because of specific property involved, would have to be ‘‘spurious.”’ 

® Chafee, op. cit. supra note 57, at 282. 

* Thid. 
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suit, because of the group nature of the alleged wrong. If the controlling con- 
siderations are those tending to put the antisegregation suit into the category of 
the Solid Class Suit, the result would be res judicata for all members of the class. 
The members would then be able, according to Chafee’s analysis, to take advan- 
tage of a favorable decree and would doubtless be bound by an unfavorable de- 
termination. ; 

The Court of Appeals for the Sixth Circuit, in System Federation No. 91 v. 
Reed,** has taken the position that a decree in an antisegregation class suit is 
enforceable by members of the class not named in the original action. The first 
action was brought by some nonunion railroad machinists for the benefit 
of “all members of the craft of machinists employed by the [Louisville and 
Nashville] railroad’ against both the railroad and the union serving as bar- 
gaining agent for the machinists. Plaintiffs sought a declaratory judgment and 
a perpetual injunction restraining the defendants from discriminating against 
the members of the plaintiff class because they were not union members. The 
injunction was granted and, subsequently, the plaintiff in the present action 
brought contempt proceedings against the defendants for violation of the in- 
junction. Although the present plaintiff had not been one of the plaintiffs named 
in the original action, the district court enforced the earlier decree for his benefit. 
The Court of Appeals affirmed, saying: “‘The issues on this aspect of the case, 
therefore, are: (1) whether the original class action was a true class action; and 
(2) whether Reed had a right to intervene after decree in that action.” The 
Court went on to consider the confusion arising out of the three-fold division of 
the class action device under Rule 23: “Much confusion has been created by the 
use of the nomenclature applied to class actions as true, spurious, or hybrid. . . . 
Analysis of class actions as true, spurious and hybrid, has been criticized as 
‘traditional but useless.””® The court concedes that in order for the intervenor 
to be able to enforce the decree, the original action must have come within Rule 
23(a)(1). “Certainly, under [the present] circumstances, the ‘character of the 
right sought to be enforced for . . . the (plaintiff) class, is . . . joint, or common,’ 
within the clear intendment of Rule 23(a)(1).’”™ 

The System Federation case was decided on the basis of the provisions of Rule 
23, but neither Moore’s analysis nor that of Chafee was followed completely. 
The Court accepted Moore’s analysis to the extent of holding that unnamed 
members of the class will be bound only if the action falls within 23(a)(1). But 
in deciding that the original action did fall within 23(a)(1), the Court failed to 
apply Moore’s rule that a class action is “‘true”’ only when joinder of all members 
of the class would have been necessary except for the class action device. Nor 
did the Court attempt to apply Chafee’s general criteria regarding cases to be 
treated as Solid Class Suits. The holding was simply that the rights involved 
were in some sense “joint, or common,” and thus fulfilled the literal require- 

*? 180 F. 2d 991 (C.A. 6th, 1950). 

* Thid., at 992. 


* Thid., at 996. * Thid., at 997. 
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ments of 23(a)(1). The Court did not attempt to distinguish “common” rights 
provided for by 23(a)(1) from “several” rights when there is a common question 
involved, as provided for by 23(a)(3). It would therefore seem, under the loose 
criteria set up by System Federation, that any right which all members of the 
class possessed would be a “common” right. Since segregation is a wrong, if at 
all, “common’”’ to all members of the segregated class, the broad language of 
System Federation would appear to place the antisegregation class suit well with- 
in the terms of 23(a)(1), and hence render a determination binding upon and 
enforceable by unnamed group members. 

Under the ordinary requirements of mutuality or equality between parties to 
an action, it might be said that if a favorable result would inure to the benefit 
of unnamed members of the class, unnamed members should be bound by an ad- 
verse decision as well. It has been suggested by Kalven and Rosenfield® that the 
unnamed members of a class should be allowed to take advantage of a favorable 
decree in litigation brought in their behalf without, on the other hand, being 
bound by an adverse judgment. Prevailing ideas about the necessary mutuality 
of res judicata would appear to invalidate this suggestion. This feeling was well 
expressed by Chafee in his criticism of Kalven and Rosenfield’s discussion: 
Going back to the idea that the outsiders can participate in a victory without bearing 
the burdens of defeat, I shall simply point out its total inconsistency with the long- 
settled rule that res judicata always cuts both ways. As with William James’ cocktail, 
he must take the bitter with the sweet—or else not drink any of it. 


The answer that Kalven and Rosenfield make to the mutuality argument is 
simply that there is no failure of mutuality in a class suit even though the deci- 
sion be held binding on the class only when it is favorable to the class. The rea- 
soning behind Pennoyer v. Neff, said these authors, supports this view. One 
should not be bound without having had his day in court, and the unnamed 
members of the class have clearly not had theirs. Their adversary, however, has 
had an ample opportunity to present his case in the original action. In terms of 
equal opportunity, therefore, mutuality would seem to require that the class be 
bound only when it has no further need to litigate, that is, only when the deci- 
sion is favorable to persons not before the court. 

In the context of the antisegregation class suit, it should also be pointed out 
that while the only effective measure of protection for the class consists in allow- 
ing all members to enforce the decree, the defendants will be sufficiently protect- 
ed by the ordinary operation of stare decisis. The decision in the original class 
suit, if favorable to the defendant, would have overwhelming precedental effect 
as to the legal issues there concluded. Because the defendant is a single, concrete 
individual (usually the state), stare decisis is an adequate guarantee of finality 
to it. (At the same time the members of the plaintiff class are not injured by the 
operation of stare decisis to the extent that they would be if a prior decision 

*? The Contemporary Function of the Class Suit, 8 Univ. Chi. L. Rev. 684 (1941). 


* Chafee, op. cit. supra note 57, at 280. 
#95 U.S. 714 (1877). 
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were given the effect of res judicata against them, since support given to a state 
practice by a judicial holding cannot be said importantly to alter the status of 
members of the class discriminated against.) On the other hand, for the reasons 
suggested in Part I above, and particularly because the class is numerous and 
scattered, enforceability of a favorable decree provides the only remedy ade- 
quate to the needs of the group. In the sense, then, that precedent provides the 
defendant with sufficient protection when a later action is brought against it, no 
offense would be done to mutuality should the class be held bound only when 
the original action results in a favorable decree. 

It should be noted here that to bind the members of a class by an unfavorable 
decree would be to freeze their political as well as their legal rights by judicial 
order. Yet the major part of the civil rights battle is traditionally fought in the 
political, not the legal, arena. A legal action brought to secure certain civil rights 
to a minority group should not have the effect of making it more difficult for the 
group to combat abrogation of those rights, if the action be unsuccessful. Be- 
cause the rights asserted in antidiscrimination cases are both important and per- 
sonal, it would seem improper to bind the class by an action brought by an un- 
appointed (and possibly incompetent) representative. Since the rights are based 
on the Constitution, it is doubtful whether they should be denied to the class 
by a procedural device. 

IV 


The basic rationale behind the origin of the class action device no longer ap- 
plies in those cases brought to combat discrimination. The reason that class ac- 
tions were allowed in the chancellor’s court was that a strict application of the 
rule that all parties interested in an action must be joined might prevent sub- 
stantial justice where necessary parties were numerous or inaccessible. Under 
any interpretation, it is clear that Federal Rule 23 extends beyond the equity 
practice. Should it be maintained, then, that the rule of the chancellor on bind- 
ing the class is still of current value? It is submitted that the decision to be made 
on the res judicata effect of class actions on the unnamed members of the class 
is a policy decision, and not one to be made on the basis of the requirements of 
the equity-developed device. 

The class suit is a device useful for and adaptable to many situations not in 
contemplation when it originated in the chancery court. As provided for by 
Rule 23, the class suit is eminently suited to the purpose of affording relief to 
racial, religious and national groups which have been made the objects of segre- 
gation. This comment has attempted to show the difficulties and advantages of 
the class suit in antisegregation litigation. More specifically, the effect of the 
class action on the unnamed members has been considered. The questions 
whether the members of a class can enforce a favorable decree, and whether an 
unfavorable result will bind them, have likewise been discussed. In coming to 
the conclusion that the remedy for unlawful segregation will be adequate only 
if a favorable decree is enforceable by any member of the class, it has been sug- 
gested that this does not necessitate binding the class by an unfavorable deci- 
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sion. The usefulness of the class action device as providing an adequate group 
remedy will depend upon recognition by the courts of the adaptable and multi- 
purpose nature of the class suit device. 


LIMITS ON CONGRESSIONAL INQUIRY 
RUMELY V. UNITED STATES 


In 1949, Congress created the House Select Committee on Lobbying to in- 
vestigate “all lobbying Activities intended to influence, encourage, promote or 
retard legislation.”*? The Select Committee subpoenaed defendant, executive 
secretary of the Committee for Constitutional Government (CCG), an organiza- 
tion engaged in publishing and distributing to the general public books and pam- 
phlets pertaining to national affairs. Defendant appeared before the Select Com- 
mittee but refused to obey the Committee’s order to reveal the names of persons 
from whom the CCG had received funds.* Defendant was indicted and convicted 
under a statute making it a misdemeanor for a witness to refuse to answer “any 
question pertinent to the question under inquiry” by a congressional commit- 
tee.* On appeal, held, reversed. Rumely v. United States.‘ 

The Court of Appeals stated that publicizing the names of purchasers of books 
and other literature “‘is a realistic interference with the publication and sale of 
those writings,’”’and thus a violation of the free speech and free press clauses of the 
First Amendment. This violation is not counterbalanced by any public danger 
posed by the CCG that might create a necessity for congressional! inquiry. Were 
the empowering statute of the Select Committee construed to permit the Com- 
mittee to investigate efforts to influence public opinion at large, serious constitu- 
tional questions would be raised. In order to avoid these questions, the court in- 
voked dictionary definitions to limit the meaning of “lobbying activities” in the 
statute to direct contact with legislators. Given this interpretation, the court 
found that the Select Committee had exceeded its power in questioning Rumely 
concerning the names of CCG’s subscribers, and that Rumely consequently was 
within his rights in refusing to supply the information.‘ 

The Rumely case is not based upon objections to the procedure of the investi- 


1 H.R. Res. 298, 8ist Cong. ist Sess. (1949). 

*It was maintained by the government that the CCG was attempting systematically to 
evade the registration provisions of the Lobbying Act, 60 Stat. 839 (1946), 2 U.S.C.A. §§ 261- 
70 (1951). This was done by accepting as payment for literature money that was in fact a con- 
tribution. The court dismissed this argument on the ground that the question of subterfuge 
was not before the trial court. For a description of the financing of the CCG, consult Schrift- 
giesser, The Lobbyists 161-66 (1951). 

* 52 Stat. 942 (1938), 2 U.S.C.A. § 192 (1951). 

*197 F. 2d 166 (App. D.C., 1952), aff'd, 73 S. Ct. 543 (U.S., 1953). Discussion in the text 
is limited to the Court of Appeals decision. 

5 The Supreme Court, in affirming, followed a similar line of reasoning. Douglas, J., con- 
curring, rejected the narrow interpretation of lobbying as contrary to the scope intended by 
Congress, and concluded that the “‘potential restraint” on speech and press imposed by the 
inquiry was an infringement of the First Amendment. 
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gating committee® or its lack of legislative purpose.’ On a first reading, the 
court’s careful scrutiny of the authorizing statute and its discussion of constitu- 
tional limitations seems to indicate that the court is invoking fairly stringent 
standards to test the validity of congressional investigations. A closer examina- 
tion of the case, however, may lead other courts to limit the Rumely case to its 
facts, thus depriving it of any value it may have as a limit upon inquiry. 

The Rumely court is the only one in recent years to employ the empowering 
statute as a check upon the power of congressional investigating committees.* 
But it should be noted that the check turned on a narrow construction of the 
statute empowering the committee. When, for example, the statute creating the 
House Un-American Activities Committee is examined, the possibility of limit- 
ing that committee’s operations in a similar manner seems dubious indeed. The 
Un-American Activities Committee is empowered to investigate ‘the diffusion 
within the United States of subversive and un-American propaganda that .. . 
attacks the principle of the form of government as guaranteed by our Constitu- 
tion.”* Even if the terms “subversive” and “un-American” were strictly con- 
strued, the armchair Socialist and other unconventional but nonrevolutionary 
thinkers would still not be safe in disregarding a subpoena to appear as a wit- 
ness.'° Nor could these persons refuse to answer the payoff question regarding 
Communist opinion and affiliation, since even under a strict construction the 
committee would have the power to investigate the activities of the Communist 
party. 

In addition, ironically enough, the Rumely court was probably on quite tenu- 
ous grounds in limiting the meaning of “lobbying” to “direct lobbying.” It 
seems reasonable to assume that the House intended the words “lobbying ac- 
tivities” in its resolution to encompass the full meaning imparted to them in the 
Lobbying Act,” and the terms of that act apply to any person who receives 
money to be used principally to “influence, directly or indirectly, the passage or 
defeat of any legislation” by Congress. The idea of lobbying adopted in the 

* See, e.g., McGrain v. Daugherty, 273 U.S. 135 (1927); Barsky v. United States, 167 F. 


2d 241 (App. D.C., 1948), cert. denied, 334 U.S. 843 (1948); McGreary, The Development of 
Congressional Investigating Power 106-8 (1940). 


7 See United States v. Josephson, 165 F. 2d 82 (C.A. 2d, 1947), cert. denied, 333 U.S. 838 
(1948); Townsend v. United States, 95 F. 2d 352 (App. D.C., 1938), cert. denied, 303 U.S. 
664 (1938); United States v. Dennis, 72 F. Supp. 417 (D.C. D.C., 1947). 


* See United States v. Bryan, 339 U.S. 323 (1950), rev’g 174 F. 2d 525 (App. D.C., 1949); 
United States v. Fleischman, 339 U.S. 349 (1950), rev’g 174 F. 2d 519 (App. D.C., 1949); 
Dennis v. United States, 339 U.S. 162 (1950), aff’g 171 F. 2d 986 (App. D.C., 1948); Morford v. 
United States, 176 F. 2d 54 (App. D.C., 1949), rev’d on other grounds, 339 U.S. 258 (1950). 

* 60 Stat. 812, 828 (1947). 

1 United States v. Josephson, 165 F. 2d 82 (C.A. 2d, 1947), cert. denied, 333 U.S. 
(1948); Townsend v. United States, 95 F. 2d 352 (App. D.C., 1938), cert. denied, 303 

664 (1938). 

" Barsky v. United States, 167 F. 2d 241 (App. D.C., 1948), cert. denied, 334 U.S. 
(1948); Lawson v. United States, 176 F. 2d 49 (App. D.C. 1949), cert. denied, 339 U.S 
(1950). 


# 60 Stat. 839 (1946), 2 U.S.C.A. §§ 261-70 (1951). 
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Rumely case is the old notion of “buttonholing” the legislator to instruct him 
to vote the “right” way.'* Today, in the light of modern political reality, lobby- 
ing refers to the methods used by an organized group to stimulate its members 
and the public to activity designed to impress legislators with the group’s posi- 
tion on proposed legislation.’* These methods may be even more effective than 
personal contact.” To assign to the word “lobbying” a meaning current fifty 
years ago is to ignore the common and accepted usage of the term in modern 
speech and thought. 

It may be that the court in the Rumely case deliberately adopted an unsup- 
portable statutory construction in order to avoid the constitutional issue of 
whether any congressional limitation of public opinion lobbying would be val- 
id.* The majority opinion tended to imply that such a limitation would proba- 
bly run afoul of the First Amendment." But the opinion also indicated that, if 
“influences upon public opinion were being bought and prostituted, an evil 
might arise” which could be legitimately regulated. By giving a misleading indi- 
cation of the true weight of public opinion, an effective lobby can deprive both 
legislators and the public of the accurate and balanced information necessary to 
arrive at appropriate decisions. Indeed, full disclosure of information regarding 
lobbies is arguably highly beneficial to the proper operation of the public forum 
in that it makes possible judgments concerning the advocate as well as his argu- 
ment. The distortions of the “free market place of ideas” caused by powerful 
lobbies might be analogized to the distortions in the economic market resulting 
from the existence and operations of concentrations of economic power. How- 
ever, if Congress is to have a breadth of power in regulating speech similar to its 
economic powers, it may be questioned whether the potency of the First Amend- 
ment has not been largely dissipated. 

8 Herring, Group Representation Before Congress 30-40 (1929); Improving the Legisla- 
tive Process: Federal Regulation of Lobbying, 56 Yale L.J. 304 (1947). 


“4 For a description of modern lobbying techniques, consult Schriftgiesser, The Lobbyists 
29-34, 57-60 (1951); Buchannan, Speech before the American Political Science Association 
(Dec. 28, 1950), 96 Cong. Rec. A7,928 (1951). 

1% Zeller, Modern Pressure Groups, 39 Am. Lab. Legis. Rev. 152 (1939). 

See Thomas v. Collins, 323 U.S. 516 (1945); Jones v. Opelika, 319 U.S. 103 (1943); 
Thornhill v. Alabama, 310 U.S. 88 (1940); DeJonge v. Oregon, 299 U.S. 353 (1937); Near v. 
Minnesota, 283 U.S. 697 (1931). The Lobbying Act, however, may be compared to the Cor- 
rupt Practices Act, 43 Stat. 1070 (1925), which requires the names of contributors of more 
than $100 to political campaigns to be registered with the Clerk of the House of Representa- 
tives. That Act was declared not to be in conflict with the First Amendment despite the fact 
that such disclosures might deter some from implementing their political views with financial 
support. Burroughs and Cannon v. United States, 290 U.S. 534 (1934). 

17 The constitutionality of the Lobbying Act has been before the federal courts twice. In 
United States v. Slaughter, 89 F. Supp. 205 (D.C. DC., 1950), the court, in refusing de- 
fendant’s motion to dismiss the indictment, declared : ‘ The section does not abridge Constitu- 
tionally guaranteed privileges (freedom of speech, press, petition, etc.) since it leaves every 
one free to exercise those rights, calling upon him only to say for whom he is speaking, who 
pays him, how much, and the scope in general of his activities with regard to legislation.” 

In National Ase’n of Manufacturers v. McGrath, 103 F. Supp. 510 (D.C. D.C., 1952), 


dismissed as moot, 344 U.S. 804 (1952), parts of the Act were declared as being too vague to 
ascertain a standard of guilt. 
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Perhaps the more important question with regard to the Rumely case is its 
effect on prior cases involving congressional committees and the First Amend- 
ment.'* At the outset, it may be remarked that Rumely recognizes the fact that 
publicity can realistically inhibit freedom of speech even though the inhibition 
springs from community reaction rather than the threat of legal liability. The 
community reaction with regard to the “subversives” hailed before the House 
Un-American Activities Committee, involving as it does the risk of exposure to 
“insult, ostracism, and lasting loss of employment,’’!® is a good deal more serious 
than the reaction that would probably have been directed toward the persons 
subscribing to CCG publications. Thus Rumely should decisively lay to rest the 
notion in United States v. Josephson®™ that the First Amendment only prevents 
Congress from imposing legal restrictions on speech, a notion first repudiated 
in Barsky v. United States” 

The Rumely case maintains the two-fold criterion as to constitutionality be- 
tween a statute and activities of a committee, first made explicit in the Barsky 
case. Statutes infringing upon the First Amendment are to be invalidated unless 
there is a showing of ‘clear and present danger’’ of the occurrence of substantive 
evils that Congress has a right to prevent. Investigations, on the other hand, are 
to be upheld when the danger “‘is reasonably regarded as potential.” The argu- 
ment seems to be that, unless Congress is empowered to investigate potential 
dangers, it will never be able to tell when the danger has become sufficiently 
clear and present to permit the enactment of valid legislation.” 

An investigating committee begins with several presumptions in its favor, 
e.g., the presumption of materiality and relevancy” with respect to questions 
asked by the committee and the presumption that the information gathered will 
be used to enact valid laws if such laws are possible.** The difference between a 

18 For a comprehensive study of congressional investigations, both as to their uses and 
abuses, consult Congressional Investigations: A Symposium, 18 Univ. Chi. L. Rev. 421-686 
(1951). As to the problems arising from the operations of the Un-American Activities Com- 
mittee, - Carr, The Un-American Activities Committee and the Courts, 11 La. L. Rev. 
282 (1951). 

1 Barsky v. United States, 167 F. 2d 241, 254 (App. D.C., 1948) (Edgerton, J., dissenting). 

% 165 F. 2d 82 (C.A. 2d, 1947), cert. denied, 333 U.S. 838 (1948). 

™ 167 F. 2d 241 (App. D.C., 1948), cert. denied, 334 U.S. 843 (1948). 

® A second argument is that the difference in criteria is to be attributed to the difference 
in the severity of sanctions. A statute of Congress imposing criminal sanctions must meet a 
more stringent test than a congressional inquiry where the sanction in effect is merely that 
of community disapproval. 

*? The language in United States v. Bryan, 72 F. Supp. 58, 61 (D.C. D.C., 1947), indicates 
how far the courts have gone: 

‘*Congress is not limited to securing information precisely and directly bearing on some pro- 
posed measure. . . . Obviously in order to act in an enlightened manner, it may be necessary 
and desirable for the Congress to become acquainted . . . with all matters that may have an 
indirect bearing upon the subject. . If the subject under scrutiny may have any possible 

and materiality, no matter how remote, to some possible legislation, it is within 
Ce enna en ener eananen Eun eNeneae. Moreover, the relevancy and materiality 
must be presumed.” 
™ Barsky v. United States, 167 F. 2d 241 (App. D.C., 1948); United States v. Josephson, 
165 F. 2d 82 (C.A. 2d, 1947); Townsend v. United States, 95 F. 24/352 (App. D.C., 1938). 
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danger “clear and present” and one only “reasonably regarded as potential” 
clearly permits a wider scope of permitted activity in the latter case and adds 
force to the objections of those who contend that the investigatory power was 
too wide to begin with. Furthermore, it is not altogether clear that this scope is 
necessary to enable Congress to secure the knowledge required for effective legis- 
lation controlling clear and present dangers. A statute authorizing investigation 
only of speech creating a clear and present danger, as advocacy of violent over- 
throw seems to be today, might enable the committee to collect all necessary in- 
formation without limiting constitutionally protected speech. However, the 
committee will still have to mark out the line dividing dangerous speech from 
protected speech and, in the course of this demarcation, will have to investigate 
protected speech to some extent. To just that extent, protected speech will be 
inhibited and the First Amendment problem will remain. 

Since the broad test of the Rumely and Barsky cases represent the present 
state of the law, it is worthwhile to raise the question of exactly what limits are 
being imposed on an investigating committee by a requirement that the dangers 
investigated must be “reasonably represented as potential.’’ The Rumely case 
itself adds little content to the phrase, since apparently the government made 
no showing whatsoever regarding the dangers posed by such an organization 
such as the CCG. Had the government argued that the CCG represented as 
serious a danger to the welfare of the United States from the extreme right as did 
the Communist party from the extreme left, the court would have been com- 
pelled to make a decisive judicial determination in an area so distinctly “‘politi- 
cal” as to raise a serious doubt that courts should be asked to operate in this 
area at all. 

While the Rumely case, in view of the innocuous nature of the CCG as far as 
the record is concerned, does not represent a significant curtailment of the con- 
gressional power of inquiry, the case may repay careful analysis as the powers of 
congressional committees continue to be challenged. 

Suggestions have been made of ways in which witnesses before congressional 
committees may be deterred from inflicting unwarranted damages to the reputa- 
tion of third persons.” But as to safeguarding the rights of witnesses themselves, 
in light of the prevailing view of the courts, the only real source of protection 
would seem to be the decency and common sense of the Congressmen them- 
selves.?” 


%* Consult Carr, The Un-American Activities Committee and the Courts, 11 La. L. Rev. 
282 (1951); Boudin, Congressional and Agency Investigations: Their Uses and Abuses, 35 
Va. L. Rev. 143 (1949); Constitutional Limitations on the Un-American Activities Com- 
mittee, 47 Col. L. Rev. 416 (1947). 

%* Protection from Defamation in Congressional Hearings, 16 Univ. Chi. L. Rev. 544 
(1949). 

#7 See Barsky v. United States, 167 F. 2d 241 (App. D.C., 1948); Delaney v. United States, 
199 F. 2d 107 (C.A. ist, 1952); Norris v. United States, 300 U.S. 564 (1937). 
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Witness. By Whittaker Chambers. New York: Random House, 1952.’Pp. 808. 
$5.00. 


On the morning of Wednesday, January 25, 1950, United States District 
Court Judge Henry Goddard passed sentence on a correct and cultured Har- 
vard graduate of old New England Quaker stock—Alger Hiss, president of the 
Carnegie Endowment for World Peace and former official of the State Depart- 
ment and other New Deal government agencies. He was to serve two sentences 
concurrently, five years on the first count and five years on the second count 
of an indictment charging violation of the federal perjury statute.' Several 
months later, Hiss, his petition for a writ of certiorari having been denied by 
the United States Supreme Court,’ went to prison. His ordeal, which had begun 
on August 3, 1948, when David Whittaker Chambers, senior editor of Time 
magazine, implicated him in communist espionage in this country before the 
House Committee on Un-American Activities, took on a new form. He de- 
scended into a lower circle of the Inferno. 

Many Americans, particularly among the socially and educationally favored, 
remained convinced of his innocence. But a quite different opinion was held by 
the Un-American Activities Committee, the grand jury, the majority of the 
first district court jury, and all the second one. Those sensitive to the complex 
significance of the trial found in it far more than the downfall of one man. It 
was as difficult to determine who or what had been victors in what encounters 
as it was to know whether, in fact, an innocent man had been deprived of his 
liberty and his good repute. Something had happened that touched upon the 
fundamental civil rights of all, but just what was unclear. Alger Hiss, if properly 
convicted, was guilty also of betraying his country, his friends, and the set of 
ideals labeled “liberalism,” identified as he was with the New Deal and its social 
experimentation. If Hiss was guilty of perjury, he was probably also guilty of 
espionage, and Americans could never again dismiss communism as an outland- 
ish foreign philosophy which appealed only to a disreputable lunatic fringe. 
Evidently it had the power to drive proper and intelligent American gentlemen 
to treason. What had appeared to many to be witch-hunting by political reac- 
tionaries began to come uncomfortably close to disclosing real spectres of 
present danger to the United States government. No longer could the recep- 
tivity of the 1930’s to left-wing views be invoked to excuse early lapses on the 
part of upright citizens without a careful look at the present to see whether 
what had budded as youthful idealism had flowered into the noisome Stalinist 

62 Stat. 773, 18 U.S.C.A. § 1621 (1950). 

* Hiss v. United States, 340 U.S. 948 (1951). 
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weed. Fear of the enemy who masquerades as a friend elicited a tendency to 
stress protection from such foes at the expense of protection of the individual’s 
freedoms of speech, press, and association. It gradually filtered into public 
consciousness that to be an effective agent of a foreign power, one must have 
first of all the characteristic of not appearing to be what he is. 

Seldom does as much burning emotion surround a public issue as was ladled 
out by partisans over the Hiss-Chambers case. It was, of course, tensely dra- 
matic. Accuser and accused faced each other in the full glare of publicity. Both 
were men of considerable accomplishment, successful in their chosen fields. It 
appeared inevitable that one or both would be destroyed by the encounter. 
Moreover, the drama was heightened for many viewers by the awareness that, 
somehow, their own fates hung in the balance. There was a tendency to identify 
strongly with one or the other of the two men. Three years later feeling is still 
high, fanned, of course, by politicians for their own uses and by the imminence 
of the possibility of Hiss’s parole. Because speculation continues, one examines 
with interest the book Wiéness, in which Whittaker Chambers gives his version 
of the epic in which he was an enigmatic participant. 

Witness is written in a dramatic, rather portentious style, with spirit 
and with the attention to detail that characterizes the prose of a profession- 
al such as Chambers. It is many things: First, it is the personal history 
of its author, an effort to explain himself to what, at many times, must have 
seemed an almost entirely hostile world. Chambers, called “the one sainted 
person in the United States” by Arthur Koestler and branded a psychopath in 
court, self-confessed spy and ex-Communist, seemed to feel the very human 
need to make himself more understandable and, in some way, to allay the guilt 
which he points out most poignantly that an informer must feel. Second, it is 
an exposé of the operation of a fantastic group—or number of groups—of people 
dedicated to furthering the cause of communism as an eventual world order. 
Third, it is an excellent and quite sympathetic review of communist philosophy 
which makes clear where its appeal lies. Fourth, it is an account of Chambers’ 
religious conversion. And fifth, of course, it is a story, from Chambers’ point of 
view, of his relationship with Alger Hiss and the trial in which the relationship 
culminated. This book bears evidences of sincerity and truth which do not con- 
firm the hypothesis that Chambers’ accusations against Hiss were part of a 
vast psychopathic lie. It does not seem to be 800 pages of distortion and ra- 
tionalization but a real attempt to gain understanding and sympathy by a sensi- 
tive person who writes about things that concern him intimately and about 
which he feels deeply. As such, we are left with the responsibility for consider- 
ing it seriously. 

This book is one more thing, however, besides those mentioned above. It is a 
political tract presenting a doctrine now current. This point of view appears to 
be the reason why Chambers is anathema to liberals. Chambers points out that 
a witness is not a witness against something but for something, and the thing 
for which he is testifying might be examined with profit. 
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If it is true, as some present-day theories would have it, that traumatic 
childhood experiences may distort adult personality, it is no wonder that Mr- 
Chambers did not develop along any humdrum and ordinary path. It would be 
hard to imagine a childhood or a youth more completely unsatisfying and frus- 
trating than those depicted here. His search for acceptance and a meaningful 
way of structuring experience, first in the Communist party and later in Chris. 
tianity, may mirror the consuming need of a rejected, rivalrous, and unloved 
son for security. Here was a man who needed to be moored by an anchor of 
absolutist religion to prevent dissolution of his personality. Just as it is not hard 
to see why a man with the unfortunate name of Jay Vivian should adopt other 
names in preference, so it is easy to see why a boy raised in such a chaotic en- 
vironment might rebel against his family and extend the rebellion to the whole 
world as he knew it. The epitome of this was the New Year’s Eve after his 
brother’s suicide. On that night, perhaps in expiation of guilt toward his brother, 
he wrote a memorial poem as bypassing revelers gaily tossed an empty liquor 
bottle at the cemetery. That was the night, he said, which confirmed his com- 
munist resolve against the heedless masses. 

The book does not make it appear that the nature and degree of Chambers’ 
deviation from ordinary character structure add up to psychopathy. That was 
the common diagnosis of Drs. Binger and Murray in the second trial. But it is 
likely that—if diagnostic labels mean anything—they would now prefer to call 
his maladjustment neurosis, in the light of the evidence in his book, so much 
richer than the meager material available to them at the trial. 

The relationship between Hiss and Chambers has been pictured as everything 
from an intense, reciprocally disturbed mutual attachment to a casual meeting 
between a kind but busy government official and a deadbeat free-lance writer 
whose ire he aroused so that vengeance was later sought and gained. Chambers’ 
view as expressed in his book, is that, as Communists, they had “shared the 
same force of purpose” and worked for the same ends. He says of Hiss: ‘““The 
outstanding fact about Alger Hiss was an unvarying mildness, a deep consider- 
ateness and gracious patience that seemed proof against any of the ordinary 
exasperations of work and fatigue or the annoyances of family or personal rela- 
tions” (p. 363). And, “No other Communist but Alger Hiss understood so 
quietly, or accepted with so little fuss or question the fact that the revolutionist 
cannot change the course of history without taking upon himself the crimes of 
history” (p. 361). He says also: “Alger was a little on the stuffy side. Ideas for 
their own sake did not interest him at all. His mind had come to rest in the doc- 
trines of Marx and Lenin, and even then applied itself wholly to current poli- 
tics and seldom, that I can remember, to history or to theory” (p. 360). Cham- 
bers does not have to struggle with the explanation of why a man such as Alger 
Hiss should have followed his faith to its ultimate conclusions. This arises in 
the nature of communism. “Communists,” he says, “are that part of mankind 
which has recovered the power to live or die—to bear witness—for its faith. 
And it is a simple, rational faith that inspires men to liye or die for it” (p. 9). 
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Alistair Cooke* referred to the whole Hiss affair as ‘‘a generation on trial,” as 
if there were something characteristic of the generation in the complex and 
miserable business. But Hiss’s mother and brother killed themselves, and other 
relatives were markedly neurotic. Whittaker Chambers called his family a 
“middle-class family’’—as if a clan with an insane grandmother, a deeply in- 
compatible husband and wife emotionally distant throughout life and sometimes 
separated, and an alcoholic son, who finally succeeded after repeated attempts 
at suicide, were, in any way, the ordinary middle-class family. Whoever con- 
sidered either of the antagonists typical of his generation selected an exceedingly 
small and inadequate sample. 

The prosecution tried to make a cause célébre out of the case, picturing Hiss 
as a Titan much closer to the authentic sources of power in America than he 
actually was. Defense counsel, for different reasons of their own, abetted this 
cause, and, as expected, the newspapers were not loathe to cooperate. In ancient 
times, armies would draw up opposite each other and send forth single cham- 
pions, Sohrab, Rustam, David, or Goliath, to fight the enemy. Some present at 
the trial played up the battle between Hiss and Chambers as such a conflict 
between two champions of divergent principles. Historians inevitably will find 
this inaccurate. For although Chambers called Hiss “‘a man of great gentleness 
and simplicity of character,” he was withdrawn, markedly introverted, and of 
definitely upper-class tastes. Chambers said of himself and his family, ““We were 
gentle people and incapable of coping with the world.” Neither of these intense 
individuals could be called a man of the people in any sense or a representative 
of our negligent culture. Certainly, for the vast majority of Americans in the 
generation of the 20’s and 30’s, espionage or betrayal of their country was so 
far from their thoughts as to be outlandish, of another world. 

The psychiatric testimony of the experts called by the defense raised issues 
about civil rights as disturbing as the problem of multiple jeopardy involved 
in such trials. Hiss was one of the first victims of the “new look” in justice— 
admit your guilt before the investigating committee and the grand jury, and 
become a hero; deny it, and face a perjury trial because the statute of limita- 
tions has expired and you cannot be convicted for the act. He also suffered from 
the recently modish procedure suggested by the phrases “forgery by type- 
writer,” “trial by newspaper,” and “guilt by association.” 

But it was Chambers who became the victim of a moot point in the adminis- 
tration of justice, when, in the second trial, Judge Goddard permitted psychia- 
trists to testify as experts to discredit the creditability of his testimony. Al- 
though Chambers was not a party in the case and could get no redress, his 
personality was given a most unsympathetic airing in open court and the press. 
One wonders whether this precedent gives the witness much more protection 
than he would have before some of the more blatant congressional investigating 
circuses. Adding to the shakiness of the whole episode is the fact that psychiatry 
has not yet reached the advanced level of competence which would properly 

* Cooke, A Generation on Trial (1950). | 
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permit its practitioners to claim expertness in the field of political affairs. 
Psychopathic personalities are not always liars, and the oversold field of 
psychiatry is not yet so advanced that its adherents can tell when Chambers’ 
testimony was fact and when fable. Claims of ability to make such a distinction 
from observing the behavior in court of a person who has not even been inter- 
viewed or examined could scarcely increase public esteem for modern psy- 
chiatry. 

The aspect of this book which most merits consideration is its expression of a 
present political philosophy, since it is one which is daily being implemented 
before our eyes. This doctrine is logically derived from a system of beliefs which 
in turn are based upon the life experiences of Whittaker Chambers, as any 
man’s innermost beliefs must be. Below the conscious level upon which ideas 
are met and considered lies a substratum of feelings, forgotten or remembered 
experiences, and ultimate personal assumptions by which any idea of philosophy 
is judged. The logical structure of a man’s ideation is flawed or flawless accord- 
ing to his own intellectual equipment and education. The substratum is non- 
logical. The forces which led Chambers first into the Communist party; then 
out of it, after quite belated awareness of “the screams of its victims”; then 
into an experience of conversion to Christianity, first as an Episcopalian and 
finally as a Quaker, are based upon his need to believe implicitly in a strong 
guiding force to give him security. As he had, at one time, maintained that all 
truth and right were bound up in communism, so now he believes that it em- 
bodies total evil. Only his present position is acceptable to God and suitable for 
a patriotic American. 

On the political side, Chambers retains much of the indoctrination which he 
received as a Communist. He says: ‘The chief fruit of the First World War was 
the Russian Revolution and the rise of Communism as a national power. The 
chief fruit of the Second World War was our arrival at the next to the last step 
of the crisis with the rise of Communism as a world power. History is likely to 
say that these were the only decisive results of the world wars” (p. 7). Insofar as 
a man ventures to think or act politically, or even if he tries not to think or act 
at all, history will, nevertheless, define what he is in terms of two opposites— 
revolution and counter-revolution. Truth is dichotomous in nature. One is 
either for revolution or one is for God. Faith, not economics, is the central 
problem of this age. Communism, thus, is the great alternative faith of our time. 
Like Christ, it can say “he who is not with me is against me,” because there are 
only two possible positions. 

This point of view—expressed in Chambers’ excellent wording—has a de- 
cided appeal. It is dangerous for that reason. 

Chambers says he is not a conservative (although it would be hard to de- 
scribe his position as anything else). Conservatives have little in common with 
counter-revolutionists, since they are suspicious of the necessary sacrifice and 
eager above all to conserve what they are and have. This is no way to fight 
revolution. Just as the Communists hate the position known as liberal, so 
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Chambers continues to hate that position. Now, however, instead of consider- 
ing liberals weak and half-converted, he hates them as revolutionists, and: 
“For as between revolutionists who only half know what they are doing and 
revolutionists who know exactly what they are doing the latter are in a superb 
maneuvering position. At the basic point of the revolution—the shift of power 
from business to government—the two kinds of revolutionists were at one; and 
they shared many other views and hopes. . . . For men who could not see that 
what they firmly believed was liberalism added up to socialism could scarcely 
be expected to see what added up to Communism. . . . But as the struggle was 
really for revolutionary power, which in our age is always a struggle for control 
of the masses, that was the point at which they always betrayed their real 
character, for they reacted not like liberals but with the fierceness of revolution- 
ists whenever that power was at issue” (pp. 472-73). Totalitarianism of any 
sort is also revolutionary, according to Chambers. 

Since Chambers says repeatedly that his witness is for and not against some- 
thing, a reviewer owes it to him to understand what he is for. Then one may, if 
he wishes, take issue with him. Chambers aligns himself solidly upon the side 
of God and finds a great peace in so doing. He is sure that freedom—that much 
misused word—can come only from obedience to the will of God. But what are 
God’s—and Chambers’—politics? Who represents the forces of counter-revo- 
lution? “The plain men and women of the nation” whose support he felt during 
the long agony of the trial (p. 793). Chambers does not define further what his 
political beliefs are and yet, in a political book such as this, these generalities 
lead to difficulties—difficulties which are present, serious, and operating in our 
national life. It is likely that Chambers does not really know where the anti- 
revolutionists are found. To judge from those publications and people of whom 
he speaks with respect in the book, most of them are conservative, and one can 
gather that, since change in our governmental structure is synonymous with 
revolution, he is in favor of some form of classical capitalism (although there is 
much in historical capitalism that any reasonable God might be expected to 
deplore). His position basically, however, is anti-intellectual. He is not too spe- 
cific about a positive program. And since he is still inclined to believe, as he did 
when he left the Communist party, that he has gone over to the losing side, he 
is animated by fear. This Christian appears to give to God only the final victory. 

Our country and our world have been facing serious economic and social 
problems during our generation. We have witnessed the sagging of our economic 
system under multiple stresses. At times there has been need—an extreme need 
—to take emergency measures. We are living in an age of experimentation in 
economic and social forms. Yet one philosophy that Chambers does not consider, 
probably because he cannot, is a positive liberalism based upon a solid defense 
of the right of a man to think as he pleases, to study all points of view, and to 
advocate orderly change in his own government. A prevailing attitude of fear 
of mass infiltration and internal threat inevitably leads to defensiveness. No one 
is more terrified than the man who opposes a positive program with nothing to 
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offer but a set of feelings and attitudes. To such a man, the opposition—who- 
ever it may be—feels so completely dangerous, so powerful, and so wrong that 
it is much more important to keep them out of power than to do anything at all 
positive. It becomes dangerous to believe or to advocate anything. Because the 
New Deal Democrats advocated change, Chambers oftentimes talks as if they 
were, in reality, Communists. But at what point do you fire a federal job-holder? 
When he advocates an extension of social security? (After all, this puts more 
power and money in the hands of government.) When he has been definitely 
proved to have conspired against the government? Or when he is known to have 
advocated unpopular points of view? 

It is the psychology of fear and negative witness which leads to the spectacle 
of abuse of the congressional right to ascertain the true facts of situations; to 
the dangerous declaration of “guilt by association”; to extreme penalties upon 
known offenders; to voluntary rejection by some citizens of their own basic free- 
doms out of the need to limit others. When truth is looked upon as a dichotomy, 
it finally turns out that the two sides are nearly indistinguishable. Totalitarian- 
ism, which leads to the loss of constitutional guarantees, is as much totali- 
tarianism if accepted voluntarily as if it is enforced by someone else. Chambers 
endured a public ordeal unusual in its violence and his emotions lead him at 
times nearly to believe that Alger Hiss’s friends could have defended him only 
because they too were Communists. All liberals are therefore suspect on that 
ground as well as others. Alistair Cooke saw the possible results of the Hiss trial 
as an increase in the demand for conformity. He says: ‘The verdict galvanized 
the country into a bitter realization of the native American types who might 
well be dedicated to betrayal from within. It gave to ambitious politicians a 
license to use vigilance as a political weapon merely. It brought back into favor 
the odious trade of the public informer. ...It tended to make conformity 
sheepish and to limit by intimidation what no Western society worth the name 
can safely limit: the curiosity and idealism of its young. It helped therefore to 
usher in a period when a high premium would be put on the chameleon and the 
politically neutral slob.”’* 

Cooke’s forecast is being proved true by history. The danger of Whittaker 
Chambers’ Witness is that it is a negative witness, a witness of fear and re- 
action. 

James G. Miller* and Jessie L. Miller. 

* Thid., at 340. 

* Professor and Chairman, Department of Psychology, University of Chicago. 


The States and Subversion. Edited by Walter Gellhorn. Ithaca: Cornell Uni- 
versity Press, 1952. Pp. vii, 454. $5.00. 
This review is in good part the account of a misread passage: 
It has been urged by thoughtful people that state and local security and loyalty pro- 
grams are unnecessary and uniquely dangerous to civil liberty. This volume presents 
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a body of evidence, and an analysis of that evidence, which may aid the citizen in 
forming a judgment upon this point. (p. vi). 

Despite the judicial tone of the second sentence, this passage in the preface by 
Professor Robert E. Cushman appears to be a statement of the book’s thesis, 
as indeed it is. Moreover, it appears to be a statement of the thesis that state and 
local security and loyalty programs (as distinguished from national programs) 
are “uniquely” dangerous. This, I am happily convinced after completion of the 
book, it is not. The initial interpretation is a plausible one, however, not only 
because of Professor Cushman’s language but because the doctrine that internal 
security is a matter of exclusively federal concern has recently won some meas- 
ure of judicial acceptance.' 

At the risk of seeming to do battle with a nonexistent adversary of my own 
imagining, I persist in devoting a portion of this discussion to the mistakenly 
inferred thesis not only because my reading of the preface conditioned my 
thinking throughout, but also because it may be similarly misread by others, 
to the impairment of the book’s effectiveness. In addition, the argument that 
the federal government has pre-empted the control of subversive activities 
seems likely to precipitate wide dicussion of an issue on which this book affords 
important evidence. 

Interpreted as it was, Professor Cushman’s thesis aroused in this reviewer 
acute skepticism and a determination to examine critically each item of evi- 
dence adduced in its support. It would be natural, perhaps, for those who depre- 
cate the excesses and abuses of antisubversive programs to wish to employ 
every potential weapon in the legal arsenal in their campaign to protect the 
rights of the individual, and to confine the threat to a national arena on which 
the spotlight of criticism could be focused. But the tactic of challenging, on fed- 
eralist grounds, the authority of the states to concern themselves with the prob- 
lem suggests an unfortunate parallel with the legal maneuvering by which the 
development of economic controls was so long obstructed—the opposition of 
one set of constitutional doctrines to state control, and of another to federal. It 
is reminiscent of the insincerity which marked the unsuccessful effort of unions 
to invoke, against legislation outlawing the closed shop and the union shop, the 
same constitutional arguments which had once been used to strike down legis- 
lation favorable to the cause of organized labor.? The appearance of such a book 
as this, dedicated to such a proposition, would be a matter of regret to those who 
hope to hasten the day when restraint, procedural integrity, and solicitude for 
individual rights will replace the current carnival of hysteria in the investigation 
and punishment of subversion. The effort to preserve freedom against the in- 
cursions associated with loyalty and security programs must prevail on the 
merits, through a renewed understanding by the American people and their 
courts and legislatures of the worth of the ideals involved and of the dangers 

1 Levin, J., dissenting, in Albertson v. Millard, 106 F. Supp. 635, 647 (D.C. Mich., 1952). 


* Lincoln Federal Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 525, 534-37 
(1949). 
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which are typically presented; if it cannot prevail on the merits, it is already 
lost. Resort to a jurisdictional argument is likely to appear as an attempt to 
create a diversion, and thus to evoke unwarranted doubts about the case to be 
made on the merits. Moreover, such a tactic is almost certainly foredoomed to 
futility. The political capital to be made out of investigations and sponsorship 
of security legislation, not to mention the legitimate interest that may be 
asserted by state and local governments, insures that activity in this area will 
not be voluntarily relinquished by state and local officials while the subject re- 
mains one of national concern. And the present status of constitutional doc- 
trine* makes it in the last degree unlikely that the Supreme Court will hold that 
state action in this area is proscribed as incompatible with the national interest 
in any circumstances short of an express congressional declaration to that effect. 
Not only is any such declaration unlikely; it might very well be unwise. It may 
be that Mr. Justice Holmes’ conception of the states as laboratories for the 
study of social problems has as much validity in this area as in that of economic 
regulation, however painful the process of experiment may be. 

But these digressive thoughts may now be put aside. I shall not return to 
them except to indicate the extent to which the unfortunate phrasing in the 
preface misleads one as to the nature of the book and to comment briefly at a 
later point on the evidence which the book contains as to the relative merits of 
state and national programs. For the book is quite definitely not devoted to the 
jurisdictional thesis that the preface suggests, and it becomes clear belatedly 
that Professor Cushman probably had no intention of suggesting that as its 
thesis. Beyond any question whatever, and with outstanding effectiveness, each 
of the chapters in the book deals directly and straightforwardly with the merits 
of various state and local programs, without the slightest suggestion that they 
should be judged by standards different from those applied to federal activity 
directed to the same ends. 

The book consists of seven chapters, each of the first six being a study of in- 
vestigations or legislation in one of the states which have been particularly 
active in the attempt to suppress subversion. These chapters are: “CALIFOR- 
NIA: Regulation and Investigation of Subversive Activities,” by Edward L. 
Barrett, Jr., Professor of Law at the University of California, Berkeley; “ILLI- 
NOIS: The Broyles Commission,” by E. Houston Harsha, Research Assistant 
at the University of Chicago Law School when the chapter was written; 
“MARYLAND: The Ober Anti-Communist Law,” by William B. Prendergast, 
Assistant Professor of Government in the United States Naval Academy; 
“MICHIGAN: State and Local Attack on Subversion,” by Robert J. Mowitz, 
Assistant Professor of Public Administration, Wayne University; “NEW 
YORK: A Generation of Legislative Alarm,” by Lawrence W. Chamberlain, 
Dean of Columbia College; and “WASHINGTON: The Canwell Committee,” 
by Vern Countryman, Associate Professor of Law, Yale University. Prior to 
the publication of this volume, Cornell University had published, as full-length 


* As indicated by such cases as Prudential Ins. Co. v. Benjamin, 328 U.S. 409 (1946). 
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monographs, the complete studies made of antisubversive activity in Califor- 
nia, New York, and Washington.‘ The mystery of why this book should con- 
tain “‘condensations” of three others already published as part of the same re- 
search project, never explained in this volume, has been solved for me by Pro- 
fessor Barrett: the original plan contemplated a volume of this sort; the de- 
termination by the authors and editors that programs in these three states 
merited more extended treatment was an outgrowth of the preparation of these 
materials. 

In the seventh chapter, Professor Walter Gellhorn of the Law School of 
Columbia University offers a ‘‘general view” and analysis of developments in 
the six states and, in addition, refers briefly to experience in several others, in- 
cluding Massachusetts, Texas, New Hampshire, Indiana, Arizona, and New 
Jersey. 

Probably no other reader, lacking the vigilance which was inspired by my 
misapprehension, could recall any particular reference in this book to the idea 
that the division of responsibility between the state and national governments 
of itself makes it inappropriate for the states to concern themselves with sub- 
version. There are, in fact, only three such references discoverable by assiduous 
reading: (1) Professor Prendergast, observing that Maryland’s Ober Act may 
afford protection against espionage and sabotage, adds: “Yet doubt remains as 
to whether state or national agencies are better equipped to provide such pro- 
tection” (p. 182). He makes no attempt to adduce the considerations pro and 
con, but his frequent commendations of the ability and sincerity of the com- 
mission which drafted the law and of the relatively notable attention which 
that commission gave to procedural safeguards (pp. 144, 145, 147, 153) indicate 
that, for him, the doubt is not a basic one. (2) Professor Mowitz records, with- 
out evaluation, the fact that Attorney General Black considered Michigan’s 
Callahan Act to be “an unconstitutional invasion by the state of powers ex- 
clusively held by Congress”’ (p. 193). (3) Professor Gellhorn notes the report of 
the New Hampshire commission to the effect that “exposure of communist ac- 
tivities was a job for a national rather than a local police organization,” but his 
comments are directed to the apparent lack of urgency of the subversive prob- 
lem in that state (p. 371). These isolated, obscure, and incidental references 
make it thoroughly clear that Professor Cushman could not have meant what 
he seems to say in the preface. 

A reviewer, utilizing stray bits of information which were not appreciated, 
might indeed come to the aid of the authors if he felt that they had failed to 
carry out an assignment to condemn the usurpation implicit in state action 
against subversion. It seems to me that the limits of state concern were over- 
stepped when California’s Tenney Committee delved into charges that a Ger- 
man alien used improper influence to obtain contracts for the construction of 
secret installations at Pacific bases in the course of the war (p. 9), and per- 


* Barrett, The Tenney Committee (1951); Chamberlain, Loyalty and Legislative Action 
(1951); Countryman, Un-American Activities in the State of Washington (1951). 
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haps when a bill introduced in the Illinois legislature sought to penalize certain 
uses of the United States mails (p. 59). The authors, however, do not attempt to 
make anything of these incidents. 

And on the positive side, this collection of essays abounds in evidence that 
the authors, while concurring in the general feeling that additional antisubver- 
sion legislation is redundant in view of laws already on the books, and that 
legislative investigations do more harm than good, recognize: (1) that the 
communist type of disloyalty poses a genuine security problem; (2) that the 
state and local governments have entirely legitimate interests and responsi- 
bilities which make this problem theirs no less than that of the federal govern- 
ment; and (3) that in the experience of state and local governments, as they 
have attempted to deal with the problem, there are lessons to be drawn from 
precedents both horrible and exemplary for the guidance of future inquiries at 
whatever level of government. 

One may indeed smile upon learning that the Tenney Committee concerned 
itself with what it regarded as a plot “to destroy not only Fairfax [population 
2,198] and California, but the United States of America as well” (p. 18); but 
no one, and certainly no contributor to this volume, shows any disposition to 
laugh off the considered statement by Professor Mowitz that “(tJhere can be 
little argument with the contention that a municipality has not only the right 
but also the responsibility to assure that the staffing of public agencies will be 
such that the public health and safety will not be endangered” (p. 227). There 
is no challenge to the standing of the states in Professor Gellhorn’s view of the 
book’s purpose: “Reviewing the record of state action may help us to discover 
whether emotion is supplanting reason in matters of urgent national concern” 
(p. 359). The same question is the one most frequently asked about similar 
national action. And the editor explicitly recognizes the validity of state con- 
cern when he says: ‘What the states need now, generally speaking, is not an 
ever-growing body of laws to deal with supposedly subversive persons or be- 
liefs. For their legitimate protection they need merely to enforce the already 
large body of laws that concentrate on actions instead of opinions and associa- 
tions” (pp. 391-392). Dean Chamberlain (p. 231) and Professor Prendergast 
(pp. 171, 177) emphasize the antiquity and the prevalence of local perturbation 
over disloyalty; none of the contributors is so naive as to suppose that practices 
so deeply rooted are to be talked out of existence by harping on the techni- 
calities of dualism in government. 

It is hardly surprising that the record of state action yields the most incred- 
ible extremes of irrationality to be found in any account of antisubversive effort. 
A bill introduced in the New York legislature in the thirties sought to secure 
the sovereignty of that state by requiring that all school buses be painted red, 
white, and blue (pp. 242, 368). It is a pity that we are not told the outcome of, 
nor even the press reaction to, the Detroit police commissioner’s bright idea of 
setting up a loyalty program for newspaper reporters (p. 209). Perhaps the most 
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ominous development is the compilation of lists of persons proscribed as book 
reviewers (p. 300). Of far deeper significance than these aberrations, of course, 
is the shocking array of abuses that seem more normal because they have come 
to be expected as typical: the making of character-blighting “findings” on the 
basis of rumor, surmise, and opinion; the denial of the right to cross-examine; 
the denial of the right to counsel; the attempted outlawry of suspect individuals; 
the emphasis on beliefs and associations, with its tendency to intimidate and to 
suppress inquiry. But such abuses are not uniquely found in state and local 
activity. They are the common characteristics of modern loyalty and security 
programs in general, and are treated by the authors as such. 

The treatment is not that of outright condemnation. Even where a procedural 
device has on the whole worked badly in state experience it is carefully ex- 
amined with a view to determining whether it might be made to work well. 
Thus Dean Chamberlain considers sympathetically, and at considerable length, 
the Rapp-Coudert Committee’s practice of examining suspects privately before 
permitting their names to be mentioned in public hearings, viewing this prac- 
tice as evidence of the committee’s “honest effort to conduct their inquiry on a 
high level and to avoid smearing innocent persons by making sure of their facts 
before pinning the communist label on anyone” (p. 261). 

There are numerous instances in which state proceedings have served a 
relatively useful purpose, either by affording an opportunity for clarification of 
the issues typically raised by such programs or by establishing exemplary pro- 
cedures. Repeatedly, and often successfully, sponsors of security programs seek 
to make it appear that the only issue is communism versus patriotism. Cali- 
fornia provided a setting in which eminently trustworthy people were able to 
explode that canard by the courageous statement of legitimate grounds for op- 
position (p. 365). Minority members of Illinois’ Broyles Commission wrote 
dissenting reports sharply criticizing the tactics of the majority (pp. 131 ff.), 
and the hearings conducted by that Commission gave rise to President Hutch- 
ins’ dramatically effective statement of the academic position (pp. 95 ff.). 
Professor Prendergast’s commendation of the Ober Commission has already 
been noted; in addition, Dean Chamberlain refers to the ‘unexceptionable pro- 
cedural guarantees” of New York’s Devany Law (p. 246), and Professor Gell- 
horn emphasizes the unsensational restraint which characterized the work of 
the District of Columbia Loyalty Committee (p. 390). Finally, there are at 
least two instances of recognition that the states have the opportunity to do 
something genuinely constructive about disaffection (pp. 280-81, 389); in the 
second of these, Arizona emerges as the only jurisdiction to have adopted the 
positive approach of establishing a committee “to strengthen . . . American 
ideals .. . against the encroachment of subversive and un-American propa- 
ganda.” 

Professor Barrett’s book on the Tenney Committee is so generally known 
that the nature of his contribution to this volume will be familiar to most read- 
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ers. It is characterized by its attention to the revealing personality and politica! 
factors which led to the establishment of the California committee, and by its 
painstaking exposition of the defects in the committee’s tactics. 

The first part of Mr. Harsha’s account of the Broyles Commission in Illinois 
is marred, it seems to me, by his excessive preoccupation with the shortcomings 
of the commission’s report in matters of grammar and style. A reviewer dis- 
posed to adopt the same approach to this book could point out to presumably 
horrified purists editorial peccadilloes (such as those on pp. 107, 184, 222, 232, 
247, and 359) which, given the difference between the prevailing literary stand- 
ards in university presses and state legislatures, would not be entirely devoid of 
comparability. The most common reaction to this type of criticism, however, is 
likely to be a devout wish that the critic would come to the point. This Mr. 
Harsha does after a while, and quite effectively. 

The service academies are not generally regarded in other institutions of high- 
er learning as harbors of outstanding scholarship, especially in the area of con- 
troversial social problems. For this reason it is a special pleasure to note that 
Professor Prendergast’s chapter on Maryland is competent, straightforward, 
temperate, and objective, even if it does come out of Nazareth. The studies of 
Michigan and New York by Professor Mowitz and Dean Chamberlain are care- 
ful and incisive evaluations, Dean Chamberlain’s historical perspective being 
somewhat longer than that of the other contributors. Professor Countryman’s 
technique is rather different from that of the others. He traces in meticulous 
detail the investigations of the Canwell Committee, piling one item of evidence 
on another until the reader is at the point of protesting that he can hardly be 
expected to substitute his judgment for that of the committee on a disputed 
issue of fact, and that if he did it would prove nothing relevant to the basic 
functioning of the committee; then suddenly Professor Countryman turns this 
painstaking examination of the record into the foundation for a devastating 
exposure of the committee’s methods and ethics. 

Professor Gellhorn’s “general view” is a moving and persuasive summation 
of the dangers that lurk in loyalty and security programs. The sponsors of such 
programs are notoriously indifferent to the problem of defining ‘‘un-American- 
ism’’; when they attempt definition at all they usually get into difficulty. Their 
difficulties would be eased by a reading of this chapter, for there are few more 
eloquent statements of the American faith. This is the faith that democratic in- 
stitutions are strong and viable, that they can survive discussion and inquiry, 
that our youth deserve education rather than indoctrination, and that estab- 
lished safeguards for the preservation of individual rights are not to be jettisoned 
because of periodically recurring fears. The legislators may never discover just 
what they mean by un-Americanism, but in Professor Gellhorn’s statement they 
can rediscover the meaning of Americanism. 

Brainerd Currie* 
* Dean and Professor of Law, University of Pittsburgh School of Law. 
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The Spirit of Liberty. Papers and Addresses of Learned Hand. Collected by 

Irving Dilliard. New York: Knopf, 1952. Pp. xxx, 262. $3.50. 

This is a hard book to review. 

It is easy to begin: one remarks that these are the truly oditer papers of the 
most distinguished living judge of the English-speaking law, and that Dilliard’s 
biographical study (pp. v-xxv) is welcome. Then begin the troubles. 

Shall one go on, as is so easy, to the sudden spread of admiration for Hand 
among those outside our profession when his speech on “The Spirit of Liberty” 
caught the general eye? Along that road, one would record that in the sub- 
stance, as in the detail of each word, the speech stands up on one’s own fortieth 
rereading, and seems still to belong almost beside a certain speech at Gettys- 
burg. The road would lead further along that line into Learned Hand’s philos- 
ophy of freedom of thought, freedom of speech: not merely toleration, but wel- 
coming tolerance for and faith in growth from difference in and on every phase 
of man’s living. One would explain that his oditer philosophy must, of course, 
be read against his judicial decisions, and that he had to wrestle, as for example 
Mill did not, with the problems of weighing the costs of freedom against its 
gains, and with the labor of modifying even his own most precious single ideal 
value to take account of other values. In these papers—cumulating into “The 
Spirit of Liberty”—the forces which might limit freedom of expression might 
seem to be only forces of sect or faction or bigotry; but in the whole range of the 
man’s work, especially in his last years on the bench, one would have to recog- 
nize his clean tackling (in the teeth of his own articulate philosophy) of the 
deeper question of when and how far the values of freedom must yield to the 
needs of the society on which, and for which, the recent and delicate plant of 
freedom grows. 

Along the road opened by “The Spirit of Liberty,” as along any other road I 
have been able to imagine, one would have to comment on Learned Hand’s 
prose style. I think it inept to dismiss the problem with “distinguished”: it is 
like dismissing good ideas by calling them “brilliant.” The secrets of style have 
never been grasped, even for communication to the gifted; but in this man’s 
style one can spot one attribute of vital note to men of law. Outsiders might 
call his style “lapidary” or “polished.” It is not. Any legal reader with sensi- 
tivity for language must feel and then see the process. Whereas Cardozo truly 
polished his writing, and whereas Holmes felt for the striking phrase—each, for 
my money, thereby diluting the legal job he was accomplishing—Hand works 
at writing in the cleanest simple tradition of legal craftsmanship: “First 
you work out what you want to say. Then you say it. Accurately.” The results 
are almost mirrored in what Learned Hand has written of his great brother on 
the bench, Tom Swan (who, in my opinion, learned his own magnificent judicial 
style even more from Hand than from Corbin): “Simple, clear, severe, trimmed 
of ornament. He never seeks a display of learning or a locution or phrase de- 
signed to divert his reader’s attention from the substance he would convey, and 
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to center it upon himself; and in this he is protected, as few of us indeed are 
protected, by as complete an absence of any desire to startle and impress others 
with his endowments, as I have known on the bench or off.” Hand’s effective- 
ness along this simple line is plain from reading any twenty of his opinions in 
succession; with that as a guide (a help which laymen who “think” literature 
do not have), these papers illustrate the same point unmistakably. Hand’s in- 
tent and theory along this line was rubbed under my personal nose when I was 
trying to persuade him of the value of a purpose-clause in a statute. He wouldn’t 
persuade; there was just one sound way of writing: say it. 

The difference between the styles of Swan and Hand is thus neither in method 
nor intention. It lies in what I should like to call the judicially suppressed show- 
off in Learned Hand, coupled with plain literary genius; even the most severely 
dealt-with desire for “a locution or a phrase” can, without design, as a man 
ponders on “how to say it,” lend to the final saying overtones, sparkle, fragrance. 

A completely different line of reviewing would offer itself if one were to con- 
sider the development of the man and his thoughts as reflected in the papers 
(and, of course, in the opinions). One is truly grateful to the editor for including 
the smug, unripe Harvard commencement address, as illuminating as was 
Margaret Hall’s inclusion of an undergraduate paper of Cardozo’s. This busi- 
ness of having our heroes come before us at sixty, seventy, or eighty, as if they 
had been smashed by Vulcan out of the head of Zeus, is not good business. The 
young have need to see and feel that greatness can begin where they themselves 
are or, even better, have been and already are no longer. 

Still different ways of review would be along the line of, say ““Learned Hand 
and his Time,” with the sharp question of why our Supreme Court could be de- 
prived of this major American judge, and with by-discussion of his senior and 
beloved teacher, Hough, that tower of early twentieth century American com- 
mercial law, who died in frustration because third-rate commercial judges on 
the Supreme Court rewrote and spoiled his entire sequence of Mansfeldian 
opinions. Or else, to review along the lines of the prior reviews, pointing out how 
people missed the various points: Berle, for example, seeking to apply a prac- 
ticing party politician’s tests to what is no philosophy of party politics but in- 
stead a philosophy of sympathetic general understanding built by a great judge 
to implement great judging, and by a great citizen to implement great citizen- 
ship and, for a citizen in office, great statesmanship. Yet another and rewarding 
approach would be to see Hand in the light of his appreciations in these pages 
of a variety of men worth any man’s appreciation: Holmes, Cardozo, Williston, 
Brandeis, Littell, Flexner, Stone, Swan, Hughes. 

What is clear is that no single review or manner of review can do justice to 
a book as deep and rich as these collected papers. You need not only to read it, 
but to buy it, so that you can read it every year. 

K. N. Llewellyn.* 
* Professor of Law, University of Chicago Law School. 
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